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1 Okay, it's1:00 o'clock. Let'srecess 1  QPrior to Allen Strategies, where were you
2 until 2. 2  employed?
3 (Whereupon, at 1:00 p.m., the hearing was 3 Al worked for MediaOne.
4 recessed, to reconvene a 2:00 p.m.) 4 QOkay. And when did you leave MediaOne
5 JUDGE VON KANN: Okay. Let's see, dowe 5 and gart Allen Strategies?
6 -- Mr. Olaniranisnot here, but -- okay. | guesswe 6  AlnAugust of 2000 when Media One was
7  haveeverybody. All right. Mr. Cooper? 7  purchased by AT& T Broadband.
8 MR. COOPER: Good to seeyou again, Your 8 QOkay. Sofocusing now on your time at
9  Honor. 9 MediaOne, when did you start at Media One?
10 JUDGE VON KANN: Good to seeyou. 10 AOnMarch1, 1998,
11  WHEREUPON, 11  QOkay. Andwhen you started at Media One,
12 JUDITH ALLEN 12  what wasyour position?
13  wascaled asawitness by Counsd for the Joint 13 Al washired to be Senior Vice President of
14 Sports Claimants and, having been first duly sworn, 14 Marketing.
15  assumed the witness stand, was examined and testified | 15  QAnd what did that position -- what were
16 asfollows: 16 theresponshbilitiesin that position?
17 DIRECT EXAMINATION 17  ATheacquisition and retention of
18 BY MR. COOPER: 18  subscribers, the introduction of new products, the
19 QGood afternoon, Ms. Allen. Could you give 19  overal branding, positioning, and advertising, and
20  your name and your current employer? 20  various strategic issues related to the marketing of
21 AMy name is Judith Allen, and | work for 21 thecabletelevison company.
22 NAREX. 22  QOkay. Just sothe Panel has some
Page 6003 Page 6005
1 QAndcanyoujust tel the Panel what NAREX 1  background, can you explain how big Media One was or
2 is? 2 givethem some background on Media One?
3 Alt'saspecialized software company based 3  AYes wewerethethird largest cable
4 in Golden, Colorado. 4 operator at the time and had about five million
5  QAndwhen did you start working for NAREX? 5  subscribers.
6  AlnJanuary of thisyear. 6 QOkay. You mentioned your position when
7 QPrior to that, where did you work? 7  youcameinto MediaOne. At any point during your
8 Al had my own consulting company 8 timetheredid your position change?
9  gpecidizing in marketing and programmingissuesto | 9  AYes. Severa monthslater | was asked to
10 thecabletelevisionindustry, Allen Strategies. 10  takeover the programming responsibilitiesin addition
11 QAnd what types of clientsdid Allen 11  tothe marketing responsibilities, and my title
12  Strategies have? 12  changed to Senior Vice President of Video.
13  AFox Cable Networks, Women in Cable and 13  QAnd canyou just describe what --
14  Teecommunications, and the Cable Television 14 AYes.
15 Association for Marketing. 15 Q- the programming responsibilities that
16  QCan you just summarize the kinds of 16  youtook on?
17  projectsthat Allen Strategies did for those clients? 17  ATha meant | wasresponsiblefor all of
18 ATherewasarange of projectsfrom 18  thenegotiationswith al of the programming vendors
19 designing saestraining for vendors to the cable 19 toMediaOne, and all of our contractud relations,
20  industry to understand how operatorsthink and work | 20  and essentidly approving the channel lineups
21  Dbetter, aswell asrebranding and repositioningsome | 21 throughout the company.
22  industry organizations. 22 QSotha would befor al of the systems
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1 withinthe Media One family? 1 QAndcanyoujusttell us-- | seeyou have
2  ARight. 2 the Joint Sports casein front of you. Can you tell
3  QOkay. Prior toyour time at MediaOne, so 3 usat which tab your testimony appears?
4 | guesswere going back to prior to March of 1998, 4 ATabl.
5  wherewere you employed? 5 MR. COOPER: Isthereany voir dire? No?
6 Al spent alittle over five years at 6  Okay.
7 Century Communications. That wasfrom 1992toearly| 7 BY MR. COOPER:
8 '98. Andtherel had marketing and programming 8 QMs. Allen, I'd like to just hit some of
9  responghilitiessimilar to what | described at Media 9 thehighlights of your testimony. If youturnto
10 One 10 page4, thefirst full paragraph there, referring to
11  QAndcanyou just givethe Panel alittle 11 theBortz survey you say, "The results of these
12  bit of background about Century? 12 surveysare consistent with my experiencein the cable
13 AYes Century had, when | started, a 13 televisonindustry." Canyou explain that statement,
14  little over amillion subscribers. It grew through 14 thebasisof that statement?
15 acquisition to amost amillion and a half 15 AYes. Inmy experiencein the industry,
16  subscribers. It wasthetenth largest MSO at the 16  theprimary reason that distant signal channels were
17  time, dthough there were alot of changesgoing onin 17  imported was for their sports programming.
18 theindustry over those years. But about amillion to 18 QAnNd have you reviewed the Bortz survey
19  amillion and ahalf subscribers. 19  results?
20 QWerethere any differencesin your 20 Al have.
21 responshilities at Century than at Media One? 21 QOkay. AndI think in the sentence below
22  AWhen| started at Century, | wasin charge 22 theonel read you talk about those results as
Page 6007 Page 6009
1  of marketing and public affairs, public affairs 1 approximately 40 percent related to Joint Sports
2  specificaly being designing programsto help the 2 Claimants programming, do you see that?
3 company be more favorably viewed by franchise 3 AYes
4 authorities and other loca officiasin loca 4  Qlsthat consistent with your experience?
5  communities. Andthen| grew in my time there to add 5 AYes
6  programming responsibilities, and then the latter half 6 QHaveyou ever personaly been surveyed as
7 of my timetherel wasresponsible for both marketing 7 part of the Bortz survey?
8  and programming. 8 ANQo, | never have.
9  QPrior to Century, where were you employed? 9 QWereyou aware of the survey in the
10 Al spent three years at USA Network, which 10 industry before you got involved in this case?
11 isamgor cable network, where| was Vice President 11 AFrankly, no, | wasnot.
12 of Affiliate Relations. 12 QIf youlook at the bottom -- well, let me
13  QCanyou explain what affiliate relations 13  askyou--well, that'sfine. Look at the bottom of
14 is? 14  page4, that paragraph that begins at the bottom. And
15 AYes Thaisajob that isresponsible 15 inthefirst sentence, the second phrase there, sports
16 for therelationships with cable operators, 16  programming isthe most valuable type of distant
17  essantidly sdlling to and having ongoing 17  signa programming because it attracts and retains
18 relationships with cable operators, including 18  subscribersto a greater degree than any other type of
19 negotiating contracts for carriage. 19 digtant signd programming. Do you see that?
20  QHaveyou submitted written testimony in 20 AYes
21  connection with this proceeding? 21  QAnd can you explain what you mean by that?
22 Al have. 22  AWel, the way we value and make decisions
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Page 6010 Page 6012
1 about putting channels on or keeping channelson a 1 -1 mean, | think that'safair point. Sol'm
2 lineup has everything to do with their ability to 2  generdizing to say that you cannot say all fansare
3 attract and retain subscribers. And it'smy 3 thesame. Sol shouldn't have made that point, if |
4  experience that sportsfans are extremely avid about 4 gavethat sense. But | think they'realarge
5 ther fanship, fandom. That's not really aword, but 5  category, and | think that in terms of television
6  youunderstand what | mean. 6  programming even your friends who don't have to watch
7 And people are very loyal to their teams, 7  every game like knowing that many games are available,
8 andwatching every gamethey can seeliveisterribly | 8  and, therefore, when they want to, what they want to
9 important. Therefore, sports programming, whichis 9 watchisavailable.
10 liveand unique and never can be predicted what the | 10  BY MR. COOPER:
11 outcomewill be, isvery, very valuableto our 11  QAreyou abig sports fan yourself?
12  subscribers, and, therefore, to cable operators. 12 AActudly, I'mnot.
13 Q How docable operatorsbecome awarethat | 13  QOkay. Sol takeit, then, that the basis
14  it'svauableto subscribers? 14  isnot -- of these statementsis not your own persona
15 A Wadl, | think inavariety of ways, but 15  experience, apart from your experience asa
16  our primary methods are listening to our subscribers | 16 programming?
17 whocall into our customer service centerson a 17  AVery muchit's not my personal experience.
18 regular basis, and sometimes our subscriberscontact | 18  QOkay.
19 ity officials, because we have local franchise 19 Al will confessthat I'm abig Colorado
20 agreementsin all of the communitiesin which we 20  Avdanchefan, but I'm not a huge sportsfanin
21 serve. Sowe carevery much that our local officials | 21 generdl.
22  arehappy and they listen to their congtituents. 22 QIf you could turn to page 7 of your
Page 6011 Page 6013
1 JUDGE YOUNG: When you say "sports fans 1 testimony, whichisinthe part of the testimony where
2 aevery avid," do you mean -- are you describing al 2 you're discussing the impact of the Cable Act, the
3 gportsfans, or are you describing a subset of sports 3 1992 Cable Act. There'sadiscussion on page 7 about
4 fans? 4 must-carry and the relationship between that and
5 THE WITNESS: Wél, | imaginein any 5  issuesabout capacity and the dropping of distant
6 category of fansthereismore avid and less avid. 6 signas. Could you just explain the relationship
7 But | think the sports fans are alarge category, 7 between the must-carry regulations and dropping of
8 first of al, and | think they redly have agreat 8 distant signals?
9  appetite for regular consumption of the live 9 A Sure. Broadcast over-the-air stations are
10  programming that -- you know, of what their teamis 10 4l carried on the lowest level of service on acable
11 doing. Did that answer your question? 11  system, generaly called limited basic. It has other
12 JUDGE YOUNG: It answersit. | mean, the 12 names, but that would be agood characteristic for it.
13  reason I'mlooking at you with somewhat of aquizzical | 13  That's where distant signals are also carried.
14 lookisI'mtrying to sort of experience -- think 14 So when must-carry regulations came into
15 about it from persona experience. Andtherearemany | 15  place and new broadcasters asked to be placed on a
16 individuas, mostly men | know, who are sports fans. 16 cable system and they hadn't been placed before, we
17  But | would not say they would all think of themselves | 17  suddenly hit a crunch period in terms of the channels
18 asgportsfans, and they would al occasionally watch 18 dlocated to that lowest level of service. So there
19 games. But I'mnot sureal of them would 19 weretimesthat distant signals had to be dropped in
20  characterize themselves as having to watch every game | 20  order to make space for must-carry broadcasters.
21  or, you know, very intense, etcetera. 21 Q Let metry to unpack acouple of the
22 THE WITNESS:. Right. And | think that's 22  thingsthat you talked about there. Oneisjust the
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1 notion of capacity, and there's been some testimony in 1 system, it's an expense to move them. So changing the
2 the hearings about capacity. Could you talk about 2  dzeof thelowest level of servicewould bea
3 capacity onthelimited basic, | think you called it? 3 business expense that would be onerous, and you'd
4 Canyou just explain the concept of capacity 4 prefer notto doit.
5 generdly, and then what you meant by capacity on the 5 QOkay. Can you -- this may follow up on
6 limited basictier? 6  what you just said. But you mentioned that if a
7 A Wel, there'satechnicd definition of 7  broadcast station elected must-carry, you might have
8  "capacity," which is depending on the technical 8 todropadistant signal. Why not just movethe
9  configuration of acable system and how many megahertz 9 distant signal you are carrying somewhere elsein your
10 it'shuilt to, thereisonly acertain number of video 10  system'scapacity?
11 channelsthat can be put through a certain size of 11 AWEell, if you could do it technically and
12  cable system, and cable systems vary in their sizes. 12 keepitinlimited basic, you might do that.
13  Sothere are sometechnical limitations about capacity 13 JUDGE YOUNG: At great cogt, you're
14  that have everything to do with how many channds 14  saying.
15  could physicaly be sent over the pipe, if you will. 15 THEWITNESS: Wdl, actudly, within -- if
16 Another way to think about capacity isa 16 limited basic is 20 channds, and you have atrap
17  drategic decision that the company might make about 17  @bove channe 20, then, no, moving things within there
18  how many channels you want to offer in certain 18 isnot great cost. Making them --
19 caegoriesor tiers of programming, as well as when 19 JUDGE YOUNG: Butit'svery closeto
20  youlook at the entire pipe how much is alocated to 20  making --
21  video, how much is alocated to telephony, either 21 THEWITNESS: Makingit 21 --
22 currently or in the future, how much is alocated to 22 JUDGE YOUNG: Right.
Page 6015 Page 6017
1  high speed datainternet access, how much to future 1 THEWITNESS: --that'sgreat cost. And
2 video on demand and other kinds of services. 2 thereason you wouldn't put adistant signa up in
3 Q And then, following up on your discussion 3  expanded basic isthat we are required, under
4 about the limited basic tier and the capacity on that 4 copyright rules, to pay the gross receipts based on
5  tier, can you just explain what you meant by that? 5 thelevd of servicethat that channd ison. So
6 A Yes Thatisaleve of servicethat we, 6 that'swhy distant signalsare aways, or most often,
7  ascable operators, were required to offer but never 7  placed on the lowest level of service.
8  actively marketed because we preferred that our 8 MR. COOPER: Thank you. | have nothing
9  customers buy the portally named bigger basic. | 9 further.
10  mean, we have some problems with nomenclaturearound | 10  JUDGE VON KANN: Okay. | don't know if
11  basic, but generdly it was known as limited expanded 11  there's been some agreement asto order of proceeding,
12  basic. Andwewould obviously prefer that customers 12 but--
13  buy amuch larger package of channels. 13 MR.ESKAY: Your Honor, Robert Eskay for
14 And so the limited basic was available, 14 Program Suppliers. We have no questions of this
15  but wewould try to, frankly, minimize its apped. 15  witness.
16  Andtechnicaly, it's created by -- do you want to 16 JUDGE VON KANN: Okay. Mr. Dove, Mr.
17  know how -- technically, it's created by purchasing a 17  Mause, do you want to precede or follow Mr. Stewart?
18  trap and blocking out. If someone just wants limited 18  Or hasthere been agreement about that?
19  basic, then we have atechnical way to make sure they 19 MR.MAUSE: Follow. I'djust assoon
20  can't seeanything else. 20 follow.
21 So once those traps are built, it's very 21 JUDGE VON KANN: All right. Well, okay.
22  -- oncethosetraps are purchased and placed in the 22 CROSS EXAMINATION

41 (Pages 6014 to 6017)



Page 6018 Page 6020
1 BY MR. STEWART: 1 QDo you have aspecific ideain mind about
2 QGood afternoon, Ms. Allen. My nameis 2 how to take your testimony and trandlate it into some
3 John Stewart, and I'm representing the Commercial 3 factor that the Panel would use in determining how
4  Televison Clamantsin this proceeding. 4 much royalties should go to which claimant group?
5 AHi. 5 Al'mnot alega expert, I'm not alawyer,
6 QDo you understand what the Commercia 6 andl didn't, you know, map any strategy here for
7  Teevison Claimantsin this proceeding are asking 7 anybody.
8 for? 8 QOkay. Now, you are aware, are you not,
9 Al think so. Should I tell you? 9 that thelast timethis case was litigated was for the
10 QSure 10  years 1990 through 1992?
11 AYouwant recognition for the value of 11 AYes
12 local newsand other programming on local televison | 12 QAnNd thiscaseis about 1998 and 1999?
13 sationsthat areimported as distant signals. 13 AYes
14 QThat'svery close. Infact, it's 14  QAnd, infact, if you turn to page 3 of
15 completely close. That's very good. 15  your testimony, at the bottom there, do you see that?
16  Who asked you to address the particular 16  Youtak about having reviewed results of five
17  subjectsthat you addressin your written testimony? 17  particular yearsworth of Bortz studies. Did you
18 AOkay. 18  select thoseyears?
19 QWho asked you that? 19 ANo.
20  AWho asked me? 20 QOkay. But those are the yearsthat cover
21 QYes 21 thelast proceeding and this proceeding. Do you
22 Al think they were my answersto questions 22  understand that?
Page 6019 Page 6021
1 that were posed to me by the attorneys for the Joint 1 AYes | do.
2 Sports Claimants. 2 QNow, on page 4 of your testimony, you talk
3  QSotheideato addresstheimpact of the 3  about, asyou discussed with Mr. Cooper, your view
4 1992 Cable Act came from counsdl or claimants and not 4 that theresults of the survey are consistent with
5  youyoursdf? 5  your own experience in the cable television industry,
6 AAsl recdl, it actualy came frommein 6 correct?
7 our first discussion. 7 AYes
8  QAnd what was your reason, then, for 8  QAnNdin particular, the Bortz survey result
9  suggesting that that subject be covered here? 9  for 1998 and '99 would allocate roughly 39 or 40
10  Awadl, wewere generally discussing changes 10  percent to live sports telecasts on distant signals,
11  inthecableindustry and thingsthat had strongly 11  correct?
12 impacted programming decisions and strategy around 12 AcCorrect.
13  customer offeringsin the cable television industry. 13  QNow, that's not 100 percent of the value,
14  QOkay. What relevance, in your view, does 14 isit?
15 that discussion haveto thejob of alocating 15 ANopo, it'snot.
16  royaties among the claimant groupsin this 16 QAnditisthecase, isit not, that
17  proceeding? 17  different cable communities and different cable
18 AWadl, I think it helpsto -- as| 18  markets might have differing valuations of the various
19  understand it, there are some-- | think it helpsto 19  program categories.
20  understand why decisions are made and how programming| 20  AThat's correct.
21  executives such as myself make decisions about what's 21  QBecause every cable operator's principal
22 included and what's not included. 22 jobisto attract as many subscribers within the

42 (Pages 6018 to 6021)



Page 6022 Page 6024
1 community as possible and maximizetherevenuefrom| 1  (Laughter.)
2 those subscribers, correct? 2 PARTICIPANT: Just answer the right way.
3 Al would agree with that. 3  (Laughter)
4 QAnd you wouldn't be surprised, would you, 4  JUDGE VON KANN: Just say, "Everything you
5 tolearnthat some of the respondents in the Bortz 5 sdistrue” andit'll go much faster.
6  survey ranked other program categories higher than 6 BY MR. STEWART:
7 gports? 7 QAt the bottom of page 4 and leading over
8 Al imagine-- no, | wouldn't be surprised. 8 tothetop of page5 of your testimony, you talk there
9  TheBortz survey gave you the statisticaly valid 9  about how cable systems can't insert advertising into
10 resultsof answersfrom alot of people, so | wouldn't 10 distant signads, isthat right?
11  expect them dl to answer the same. 11  AThat'scorrect.
12 QAnd now, inyour view, would it befair to 12 QAnd that's as amatter of law, they're
13  usethe 40 percent number as abasisfor alocating 13  prohibited from doing so?
14  roydtiesto sportsin this case? 14 AYes
15 Alnmy view, it would be. 15 QOkay. Andwhy do you bring that point to
16 QWould it befar aswell to usethe Bortz 16  our attention?
17  resultswith respect to other categories? 17 ABecauseit isolatesthevaue. Sdling
18 ASure 18 advertisingisjust onefactor that can beused in
19  QAreyou acable subscriber, by the way? 19 trying to value channesthat are put on or not put on
20  AYes | am. 20 acablesystem. And it just isolatesthe fact that
21  QAndyou'e not a sportsfan? 21  yourealy would have to look only at the programming
22 Al told you with the exception of the 22  that'sonadistant signal because there wouldn't be
Page 6023 Page 6025
1 Colorado Avalanche, yES. 1 any -- and how that impacts your ability to attract
2  QArethey asportsteam? 2 and retain subscribers, because there wouldn't be any
3  (Laughter.) 3 other financial benefit, potentia financia benefits
4 QI actualy meant to ask you, what kind of 4 fromcarying it.
5 teamarethey? 5  QAnd that's as distinct from cable networks
6 AThey'reahockey team, and their star 6 suchasESPN or CNN or A&E?
7 godiejust retired. But that's okay. 7 AThat'sright.
8 BY MR. STEWART: 8  QWhich offer advertising availsto the
9  QDidn't they useto be from somewhereelse? | 9  cableoperators, correct?
10 AYes 10 AThat'sright.
11  QArethey the Atlantateam or the Canadian | 11 QSointerms of determining the potential
12 team? 12 vaue-- overdl vaueto the cable operator with
13 AThey were a Canadian team. 13 respect to cable networks that offer advertising
14 QVYes, okay. 14  availahilities, you'd haveto look at both the appedal
15 Al'mguessing thisis not relevant, but 15  of the programming to subscribers and potential
16 that's okay. 16  advertising revenue?
17  QJdust trying to make conversation. 17  Awdl, the former is much, much more
18 (Laughter.) 18 important than the latter. But advertising revenueis
19 PARTICIPANT: He'sgot three hours. 19  --canbeafactor.
20 THEWITNESS: Okay. 20 QNow with respect to distant signals where
21 MR. STEWART: I'mnot going to takethree | 21  thereisno advertising revenue to the cable operator,
22  hours, | p| edge. But | need your hel p. 22 would it be important for the cable operator to
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Page 6026 Page 6028
1 evaluate the viewing done by subscribersto programs 1  QGoaing back just amoment, are you aware of
2  ondistant signas? 2 any cable operator that has looked at viewing studies
3 ADo you mean viewing in terms of measured 3 fromadistant market in determining whether to carry
4 Dby ratings? 4  aparticular distant signal?
5 QLe'sdart there, yes. 5 ANo.
6  AOkay. | think that measuring the ratings 6  QOkay. Now, on page 5, further down, you
7 isafactor and not the driving factor in evaluating 7 tak about the sports programming on WGN. Do you see
8  whether to carry achanndl. 8 tha?
9 QHowisitafactor? 9 AVYes
10 AWsdl, it'saninput into trying to assess 10  QAndI'm going to focus with you on your
11 how important that channel isto your existing 11  experienceat Century, because that experience
12 subscriber base and your potential subscriber base. 12 actualy spansthe exact period of time that we're
13  QLet'sassume that we have -- that acable 13  interested in this proceeding -- that is, from 1992 to
14  operator is confronting a decision about whether to 14 1998, okay?
15 add adistant signal from the next market over. What | 15  AOkay.
16  ratings datawould a cable operator typically look at 16  QNow, you talk about how WGN isavery
17  inmaking that kind of a decision, if any? 17  popular distant signal, correct?
18 Al mean, possibly they'd look at how 18  AcCorrect.
19 popular that channd isin itslocal market, because 19  QAndyou tak about the Cubs and the White
20  that would be the only data | believe that would be 20  Sox and the Bulls telecasts there, correct?
21 available. 21 AVes
22  QPopular, in what sense? 22 QNow, did al of the Century systems during
Page 6027 Page 6029
1 AWdl, ratings data measures, you know, 1 your tenurethere carry WGN as adistant signal?
2 viewership. And so | don't think that is commonly 2 Al would guess no.
3 used, but it could be used. You could look at, what 3 QDo you know how many of them did?
4  aretheloca newsratingsfor that channel inits 4 Al redly don't.
5 loca market if you were considering bringing in -- 5 QWhy not? Were you not responsible for
6 importing it into your system? 6  making programming decisions on the Century systems
7  QHaveyou ever looked at ratings from a 7 during that period of time?
8  distant market in determining whether a system should 8 Al was, but there were alot of systems,
9  add adigant signa from another market? 9 andsol couldn't speak intelligently to percentages
10  ANot that I'm aware of. 10 of carriage of any network.
11 QAndif it were--if | weretotell you 11  QAndyou didn't go out of your way to say,
12  that there was aviewing study in this proceeding that 12 "WGN isahig sports station. Let's make sure we
13  showed that al of -- among all of the distant signals 13  deliver WGN to our cable subscribers. Let'sadd it to
14  sudied, the percentage of total viewing attributable 14  our systems.”
15 to the sports programs was about seven and a half 15 ANo, | did not do that.
16  percentin oneyear and nine percent in the other 16 QOkay. Areyou aware of any changes that
17  year, how would you interpret that data in terms of 17  occurred on WGN between -- over the period of '92 to
18 thevaueof thedistant signd to the cable operator? 18 '98 with respect to the sports programming on the
19 Al would say that sportsis an example of 19 dation?
20  acategory wherethe actual viewing amount and sheer | 20 Al think they lost, and | couldn't tell you
21  number of hoursthat it's onisnot proportional to 21 theyear, but | have some recollection of them getting
22  itsperceived value by subscribers. 22  fewer gamesat some point.
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Page 6032

1 QOkay. Fewer games of what sport? 1 QDid you pay any attention to how many
2 ABaseghall | think. 2 baseball gamesyou would get with TBS asacable
3 QDo you know how many fewer? 3 network?
4 Al don't recal the specific number. 4 Al imagineit wasdiscussed. | don't
5 QHow about basketball? Are you aware of 5  remember anything specific about it. | don't remember
6  any changesthat happened with respect to the 6 it beingamajor factor.
7  basketball games on WGN during this period? 7  QOkay. Do you know what aregiona sports
8  AWeve already acknowledged I'm not abig 8 networkis?
9  gportsfan, but | think that that was one of Michadl 9 AOh,yes, | do.
10  Jordan'sretirement periods. 10  QAndwhy do you know that?
11 QDo you know whether the games were reduced 11  ABecause |'ve negotiated with them, and |
12 over thisperiod of time? 12 did somework for Fox Cable Networks. And I've been
13 Al don't recal that. 13 intheindustry for alot of years.
14  QAreyou aware of the lawsuit that had to 14  QAnd could you describe what they are,
15 dowith restricting the number of games -- of those 15 please?
16 gamesthat could be shown on WGN? 16  AThey areregionally-based channels that
17  ANo, | don't recall that. 17  primarily focus on live games and the analysis of
18  QIlngenera, are you aware that the sports 18 thoselive games.
19 teamsand leagues have pursued a number of different | 19  QSothey --
20  ways of trying to reduce the number of gamesthat are | 20  ACollege and professional.
21  shown ondistant signals available with cable 21  QOkay. And they present games of teams
22 televison? 22  that areregiona teams, correct?
Page 6031 Page 6033
1 Al wasnot aware of that. 1 AThat'scorrect.
2  QYouwerea Century at the beginning of 2  QWasthere any difference between 1992 and
3 1998, correct? 3 1998 with respect to the existence of these regional
4 Al l€ft -- | mean, yes, for about amonth. 4 gports networks?
5  QWel, leading up to the beginning of 1998, 5 Al think there were alot more regiona
6 the WTBS conversion from distant signal to cable 6  sports networksin '98 than in '92.
7 network happened, correct? 7  QOkay. And, infact, Fox beganin roughly
8  AYes, that'sright. 8 themid'90sto acquire and promote and build these
9 QWereyou aware of that? 9  regiona sports networks, correct?
10 AcConversion? 10 AcCorrect.
11  QYes 11  QAnNd these regiona sports networks took
12 AVery much so. 12  professiona baseball games, correct? Or present
13  QAnd wereyou involved in negotiating the 13  professional baseball games, isthat right?
14  contract for the carriage of WTBS -- 14  AAmong other sports, as| recall.
15 AYes | was. 15 QRight. And from the perspective of what's
16 Q- asacable network? 16 availableto aparticular cable operator, there's
17 AYes | was. 17  going to be maybe one regional sports network
18 QAreyou awarethat as acondition of 18 available, correct?
19  permitting the conversion Major League Baseball 19 AGenerdly speaking, yes.
20  required the reduction in the number of baseball games| 20  QBut as between '92 and '98, it may well be
21  onWTBS after it converted? 21  that the particular cable operator didn't have such a
22 ANo, | wasnot aware. 22  regiona sports network availableto it in 1992, but
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Page 6034 Page 6036
1 mayhaveitin'98, correct? 1 ineffect created asituation in which distant signals
2  AThat's-- yes, that's possible. That's 2 were squeezed out by must-carry stations. Isthat
3 likely | guess. 3 right?
4 QAnNd theseregiona sports networks 4 Alt certainly provided the potential for
5  transmit asubstantial number of games, correct? 5 that to happen. | don't havethe overal statistics
6 AYes 6  of what happened, but it'salikely scenario.
7 QNow, interms of deciding -- just let's 7  QOkay. But your first point hasto do with
8 takeahypothetical. If aparticular cable operator 8 theeffect of the must-carry rules on the number of
9  weredeciding whether to carry WGN as a distant 9 distant signalsthat are carried by cable operators?
10 sgnd, and notwithstanding the sort of grippingsaga | 10 AYes.
11  of the Cubs, who never appear -- because we're al 11  QOkay. And secondly, it appears that you
12 waiting for them to win again, and that, of course, is 12 -- your second point appearsto meto be that with
13  very interesting to people all around the country. 13  respect to retransmission consent negotiations, to the
14  But gpart fromthat issue, isn't it -- 14  extent locd stations, as part of the retransmission
15 wouldn't it be the case that a cable operator is 15 consent process, won an agreement from a cable
16  likely to find more vauable a substantial number of 16  operator to carry an additional non-broadcast channdl,
17  gamesfromthelocal teamsor theregiona teamsthan | 17  that aso had an indirect effect on the number of
18  necessarily the White Sox or the Cubs? 18 distant signalsthat were carried by cable systems.
19 AYes Butl don't understand that that's 19 Isthat your second point?
20  thenature of thisproceeding at al. But, yes, | 20 Al think, to be more specific, my second
21  would think the local teams are more valuable. 21 point wasthat had adirect impact on the overall
22  QOkay. Inwhat way do you think that's not 22  channe capacity crunch or concerns that cable
Page 6035 Page 6037
1  thenature of this proceeding? 1  operators were fedling at that time.
2 AWadll, | understand that this proceedingis 2 QSo with respect to the first point, you're
3 tryingto divide amongst the categories available on 3 looking at theimpact on the lowest tier of service.
4 distant signalswhat the relative valueis of that 4 And with respect to the second point, you're looking
5  programming. And so how any of those channelscompare| 5  at --
6  to other channels and the programming on them | didn't 6 ATheoverdl.
7 think wasto the paint. 7  Q--theoveral, whichit -- wdl, let's
8 QOkay. Wdll, therise of regiond sports 8  tak about that in detail aswe go along. Now, are
9 networksisamarket change between '92 and '98, isit 9  thereother pointsthat you makein thislast few
10 not? 10 pagesof your testimony, pages 6 through 8?
11 Altis 11 Al think you got the major points.
12 QAnd from the perspective of -- looking at 12 QOkay.
13  al of the-- thearray of choices available, the 13 Al takethat back. Onpage7, | think
14  existenceof regiona cable networksis anew factor 14  there'sone other point in the middle, my middie
15  that would have to be taken into account in making 15 paragraph on page 7, that | think issignificant. And
16  programming decisionsin 1998, correct? 16 thatisthat sometimes distant signals could get
17  AThat'scorrect. 17  dropped from asystem because they could. It was
18 QOkay. Andwould you turn to page 6 of 18 legally possibleto drop them. That one of the places
19  your testimony, please. Now, as| read this, you have 19 cable operators have to look when in achannel crunch
20  two centra points, and I'd ask you to correct me if 20  andforced to remove achannel, which we don't like to
21  I'mwrong. But thefirst oneisthat the adoption of 21  do, istolook wherelegaly you can. And many, if
22 must-carry rules under the -- after the 1992 Cable Act 22 not most -- I'd say most of our affiliation contracts
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1 withnationa cable channels do not alow usto delete 1 A Because we think it'samutually
2 them. 2 beneficid arrangement for broadcasters as well asfor
3 QAnNd the cable channels are carried -- the 3  thecable system. Weimproved the delivery of the
4 cable networks are carried on expanded basic or on a 4 broadcasters and increased their reach, and also made
5  higher tier than the limited basic that you were 5 aone-stop shopping, if you will, video array for our
6 taking about before? 6  subscribers, wherethey could get local channels as
7 AMogt of thetime, yes. 7  wadl asnationa channéls.
8 QSo that that effect would mean that you 8 Q Soyoure saying that the cable industry
9  don't have room in the upper tier to expand your 9 carried locd stationsin order to benefit the local
10 limited basicinto? Exactly how would that work? 10 dations. Wasthat sort of an altruistic motivation?
11 Al think the point | was trying to make was 11 A It'smy position, since | participated in
12 just generdly that thiswas a period of time we were 12 retransmission consent negotiations, and | was aware
13 looking at impacts on cable operator programming 13  of al of the changes around must-carry and
14  decisons. Thiswasaperiod of time where we felt 14  retransmission, it's my position that carrying local
15 very channd congrained, and there were severa 15 sationson cable systemsis mutually beneficid.
16  different forces adding new channels, whether they 16 It'sworthit to the cable operator, but it isalso
17  were must-carry broadcasters, or they werenew cable | 17  very beneficid to the broadcaster.
18 channels associated with retransmission consent, or, 18 Q Okay. That'sfair. AndI'dliketo focus
19 toyour point, new regiona sports channelsthat all 19  onthe benefit to the cable operator first. Itisthe
20  werevying for space that felt limited. 20 casg isit not, that cable operators, by providing
21 JUDGE GULIN: Dol understand you to say 21 theentire package of loca stations, or providing
22 that in your organization some systems did, in fact, 22  locd dationsto their subscribers, are advantaged
Page 6039 Page 6041
1 haveto drop distant signals as aresult of must- 1  competitively. That is, you get more subscribers if
2 carry? Or areyou just saying that that was an effect 2 you can offer that package, right?
3 intheindustry? 3 AWsll, certainly subscribers who have
4 THEWITNESS: | said that was an effect in 4 trouble getting -- that are in some sort of an
5 theindustry. 5  apartment building or in some sort of a physical
6 JUDGE GULIN: Okay. Soyou're not aware 6 location where they can't get over-the-air
7 of it actually happening in your organization. 7  transmission, it'sabig benefit. It'sfrequently a
8 THEWITNESS: | have no recollection of it 8  reason people subscribe who arein that situation.
9  happening directly. 9 QANd from the mid to late '90s onward, as
10 JUDGE GULIN: Okay. And the same applies 10 cablewas competing with direct broadcast satellite
11  toretransmission consent negotiations? 11  serviceswho weren't permitted at that point to
12 THEWITNESS: That's correct. 12 provideloca stations, it was a significant
13 JUDGE GULIN: Okay. 13  competitive advantage, wasn't it?
14 BY MR. STEWART: 14 Alt was, and we used it as a marketing
15  QNow, before 1993, for a period of maybe 15 message. Weliked the fact that we were local, and
16 sixor eight years, there were no must-carry rulesin | 16 local broadcasters were available on our system, yes.
17  effect, correct? 17 QOkay. And --
18 AcCorrect. 18 JUDGE GULIN: What about low power
19  QBut cable systems, including Century 19 sations, local stations? Were you required to carry
20 systems, carried local gtations, did they not? 20  them under must-carry?
21  AThat'sright. 21 THEWITNESS: | don' recal the specific
22  QWhy did they do that? 22 rules. It depended on at acertain level of power.
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1 If they werevalid -- and probably somebody here can 1 today.
2 correct me-- then you did. There were tests that 2 JUDGE VON KANN: Here. | only need one,
3  they had to pass, as| recdl, to indicate whether 3 dnceit hascomein previoudly. That's okay.
4 they were strong enough. If they wereastrongenough | 4 MR. STEWART: Thank you, Y our Honor.
5 dgnd, yes. If they were aweak enough -- too weak, 5 BY MR. STEWART:
6 then no, ismy recollection. 6 QHaveyou ever seen thistype of data
7 JUDGE GULIN: Sol takeit there were some 7  before?
8 local stationsthat you redlly didn't want to carry. 8  AYes, but not frequently, and I'm not very
9 THEWITNESS: Wdll -- 9 familiar withiit.
10 JUDGE GULIN: You perceived no mutual 10 QAreyou familiar, by the way, with the
11 benefitat dl. It wasal in onedirection. 11  statements of account that are filed with the
12  THEWITNESS: | very much recall from our 12 Copyright Office by cable systems every six months?
13  perspective, when | was at Century and must-carry and | 13 Al am familiar that those statements are
14  retransmission consent was enacted, what we perceived| 14 filed. | never filled them out and filed them.
15 wasthe weaker stations that we would not have gone 15 QThese data are taken from those statements
16  outtochoose or seen alot of valuein putting it on 16  of account by Cable Data Corporation. And I'm going
17  our product line, elected must-carry, and we were 17 tolook at the top system, these two systems on this
18 forcedto put them on. And the, if you will, stronger 18 page. Just reading from -- thisisan East Lansing,
19  dations, you know, wanted to negotiate for 19  Michigan, cable system. Do you see that up at the
20  compensation. 20  top?
21 BY MR. STEWART: 21 AYes
22 QANd | want to come back to that specific 22  QAndthisisfor the period the second half
Page 6043 Page 6045
1 point. During the period when there were no must- 1  of 1999, which isindicated by the 1999-2 in the very
2 carry rulesin effect, did the Century systems or did 2  toplinethere.
3 cablesystemsin general ever changethelocal 3  AOkay.
4  sationsthat they carried? 4  QOkay. Do you know where East Lansing,
5 Al think it would be pretty unusual. 5  Michigan, isroughly?
6  There's probably, since you have two boxesthere, some| 6 Al have aguess-- | mean, yes,
7  examplewherewedid. But it's not acommon thing. 7 approximately.
8 | think changing lineups -- you know, changing 8 QOkay. Actualy, we can be more specific
9 lineups, specifically thelocal broadcastersthat are 9 thanthat.
10 carried, ispretty unusual. 10 Al wasgoingto say it's probably east of
11  QWel, arethere cases where new stations 11 Lansing, but | didn't know if I'd get in trouble for
12 beginto broadcast in a market, and they would be 12  that.
13  picked up at that point? 13  QI'mnot even sure about that. But
14 AYes 14  everybody who talks about Michigan saysthisis
15 QArethere ever changesin the affiliation 15 Michigan. | can never remember if it'sthat way or
16 of local stationsthat might cause you to pick anew 16 that way, but -- and then they point to where they
17  oneup? 17  live and then the upper peninsula.
18 AAbsolutely. 18 Butif youjust look at the station
19 QI want to show you what has previously 19 ligting there, thefirst columnisthe cal sign, the
20  been marked as-- thisturns out to be one of my 20  second isthe channel, and the third is the type of
21 favorite exhibits-- Joint Sports Exhibit Number 39-X. | 21  dation, | for independent, N for network, E for
22 And| passed out copies yesterday, and here's more 22  educationa. And then, the second letter thereis --
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1 for example, WILX isNN. That meansit'san NBC 1 thevery firgt period in which statements of account
2 dfiliate. 2 werefiled. Sothisappearstobeasituationin
3 AOkay. 3 which aDetroit ABC &ffiliate was carried by the
4 QThe next column that says"Since," 4 system for along time, and then just beginningin
5 indicates the period in which the station was first 5 1990 there was a Lansing, Michigan, ABC affiliate.
6  reported as being carried. 6  That'schannel 53 there.
7 Al see 7 Now, isthat consistent with your
8  QThen, the city of license of the station 8  understanding of what generdly is happening in the
9  and the county, and so on, and the state of the -- 9 tdevisonindustry -- that is, the fact that new
10 fromwhich the station comes. 10 stationsare going on the air, have been going on the
11 AYes 11  airin smaler markets, and typically on UHF channels?
12  QAndthen, severa columns over thereisa 12  AThat soundsright. | don't have any deep
13  column just after those pair of question marks that 13  knowledge of thetrendsin broadcasting over this
14 says"BC," doyou seethat? 14  period.
15 AYes 15 QAreyou familiar with the 3.75 royalty
16  QAnNdbdow that islisted either aD for a 16 rate and the difference between permitted and non-
17 digtant station or an L for aloca station. Okay? 17  permitted signals?
18 AOkay. 18 AGenerdly.
19  QNow, what | wanted to look at with you 19 QIf youseethis-- WXYZiscaried asa
20  herewas station WLAJ about halfway down thelist. | 20  3.75signal, which you can tell becauseit's got a
21 AOkay. 21  dollar entry of $18,000 and some.
22 QDo you seethat? Andthat'san ABC 22 AUnder the 3.75 column, yes.
Page 6047 Page 6049
1 dffiliate. It says NA there. 1 QRight. Andthe3.75rulein part wasa
2 AYes 2 market quotarule, right? It said you could have a
3  QAnNdit wascarried since 1990-2, do you 3 certain number of acertain type of stations, and that
4  seethat? 4 those were permitted stations?
5 ASothe second half of 1990? 5  AThat soundsright. | don't know anything
6 QRight. Andit'sastation from Lansing 6  about the genesis of the law.
7 itsdf, which turns out to be -- theres amileage 7 QWEell, assume with me that the market
8  column, and it's only three miles from East Lansing, 8  quotas alowed one &ffiliate of each network, that was
9 sothat givesussomecloser fix onit. Wedontknow | 9  what apermitted station was, and then, this cable
10  whichdirection. 10 systemfor many yearsit carried WXYZ asits permitted
11 AOkay. 11  stationfor which it wouldn't pay any 3.75 royalties,
12 QAndif you look further down the column 12 okay?
13 there, you see WXYZ. 13 ARight.
14 AYes 14 QWhen WLAJcameon linelocaly in Lansing,
15 QAreyou familiar with that station? 15  thesystemthen had two ABC &ffiliates.
16  ANo, but it lookslikeit'san ABC 16 Al seethat.
17  affiliate from Detroit. 17  QAnd, thus, it had to increase the amount
18 QOkay. Andit'scarried asadistant 18  of roydltiesit paid for the distant ABC affiliate
19 signd, do you seethat? 19 from Detrait.
20 AYes 20 Al seethat.
21  QSothat this appearsto suggest that -- 21 QNow, do you know whether WXYZ or any of
22  andit hasbeen carried since 1978, whichisactually | 22  the other stations from Detroit, any other distant
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1 signasfrom Detroit, have sports programs on them? 1 voluntarily -- could either carry that station or not
2 Al don't know. | would guess that they 2 carry that station in 1990, correct?
3 might. 3 AThat'scorrect. Thecable systemsare
4 QDo you know whether WXY Z does, the ABC 4 driven to make decisions that make their local
5 dffiliate? 5  franchise officials happy aswell astheir
6 Al don't know. 6  subscribers.
7  QOkay. If you assume with me that the ABC 7 QOkay.
8 dffiliate did not have sports programs, live sports 8 ASomy guessistherewould be political
9 gamesonit, that therewas aso aloca source for 9  pressureto put that channel on, aswell as subscriber
10  the ABC network programs, that would leave essentialy | 10  desire.
11  the station-produced news programs and some syndicated | 11 QRight, okay. Now, at thetop -- at the
12 programs as the new programs that are provided by that 12  bottom of page 6 and carrying over to the top, you
13 digtent signd, correct? 13  gpecificaly focus on must-carry rulesthat force
14 ARight. 14  systemsto carry duplicate educational stations,
15 QOkay. And doesit surpriseyou that the 15 religious stations, and home shopping stations. Do
16  systemwould have paid morefor that station than it 16  you seethat?
17  didfor any of the other distant signalsthat it 17 AYes, | do.
18 carried? 18 QArethosethe kinds of stationsyou were
19  ANo, becausethere'sahistory. Cable 19  discussing with Judge Gulin as being viewed as not
20  systemsdon't like to take off programming. Wedo it, 20  worth the channel space by the cable operator?
21  ingenerd, under duress, unless-- or if thereisa 21  AWidl, | think Judge Gulin asked me
22  grong businessreason. My guessis since the 22  specifically about low power stations, but those are
Page 6051 Page 6053
1 indtitution of this system they've been carrying a 1 examplesof stations, especidly if they're
2  Detroit ABC. All of asudden, in 1990, anew ABC 2 dupliceative, that a cable operator would not feel
3 showsup morelocaly. 3  enthusiadtic about giving up achannd for.
4 Thereisapattern and afamiliarity with 4 QNow, isthat the case even if there was
5 the Detroit news and other programming from that 5  some congtituency within the franchise area that would
6 channd, and I'm sure they felt there would be 6 havevdued, say, areligious station relatively high?
7  considerable disruption to their consumersto takeit 7  AMy experienceisthat thereis almost
8  off -- to their subscribers. 8 dwaysacongtituency for everything you either have
9  QAnd the same might go for WKBD -- do you 9 onor could put on. So the process of programming a
10 seeitthere-- which was carried also since 1978, the 10 cablelineup, especialy when there's not as much
11 first half of 197872 11  capacity asyou'd like, isavery difficult process.
12 AOkay. 12  Itisamatter of trading off relative weights of
13  QThat'sanother distant signal from 13  advocacy and relative groups of advocacy, because
14  Detroit? 14  everything has some following.
15 AYes, okay. 15 QWheredo distant signals stand during this
16 QAnd doesthe-- 16 periodin 1992 to 1998? Were distant signalsan
17  ASametheory. 17  important part of what a cable operator used to sell
18 QOkay. Now, WLAJbegan to becarried in 18  subscribers?
19 thesecond half of 1990, but there were no must-carry | 19 Al think that's a hard question to
20  rulesin the second half of 1990, correct? 20  generdize about. But | would say no, they were not
21  AThat'scorrect. 21  animportant part of how we marketed our systems.
22  QSothe cable system decided it could 22 QYou mentioned home shopping stations there
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1 athetop of page?. 1 QNow, Century Communicationswas along-
2 AYes 2 time opponent of the must-carry rules, correct?
3  QWhy would acable operator not want to 3 AYes
4 carry ahome shopping station in this period, roughly 4 QAreyou familiar with the history of
5 '93? 5  Century Communications before you joined in 19927
6  AWEel, home shopping stations pay us money, 6 ASomewhat.
7  sothereisafinancia benefit to carrying them. But 7 QTherewere must-carry rulesin effect from
8  too many on alimited capacity system startsto have 8 themid '60s until 1985 when they were struck down by
9  subscriber backlash, because home shopping, likesome | 9  the-- by acourt of appeals. Areyou aware of that?
10 other home shopping fans, are very loyal, but they're 10 AVagudly, yes.
11  asmall percentage of the overall subscriber base. 11  QOkay. And then, the FCC adopted a new set
12 Andif you'retrying to appeal to the 12 of must-carry rulesin 1986 that were much more
13 widest number of people, too many home shopping 13 limited. Areyou aware of that?
14  dations can turn off the non-home shopping fans. 14 Al don't recal that.
15 QiInthisperiod of the mid '90s, were there 15 QDo you know that Century Communications
16  home shopping cable networks? 16 wasthelead plaintiff in the case to have those
17 AYes 17  declared unconstitutional ?
18 QAnd how many of them were there? 18 Al did not know that specificaly, but |
19  AWsdl, | don't havethat specificaly, but 19  did know that the chairman of Century was opposed to
20 | think there were three major ones. 20 regulation in general, and must-carry probably in
21  QAndwereal three generaly carried by 21  specific.
22  cableoperators? 22  QOkay. And thebasisfor the challenge of
Page 6055 Page 6057
1  ASomemorethan others. | think QVC was 1 therulesinthe court was that they infringed on the
2 probably the most widely carried. HSN would be 2 First Amendment rights of the cable operator?
3 second, and Value Vison would bethird, wouldbemy | 3 MR. COOPER: | object. It lacks
4  guess. 4 foundation.
5  QBut cable operators, would they typically 5 JUDGE VON KANN: WEél, she hasindicated
6  have morethan one of those three? 6 someknowledge of thisarea. | think she can answer
7 Al don't have those statistics, but it 7 if sheknowsthat. Overruled.
8  wouldn't surprise me. 8 THEWITNESS: | vaguely know that. |
9  QAndwhen you referred to the fact that the 9  mean, | had noinput into the bdief structure or
10  home shopping stations paid for carriagein this 10 activities of the chairman of Century.
11  periodinthe mid '90s, were you referring to those 11 BY MR. STEWART:
12 home shopping cable networks? 12 QWéll, do you know whether the must-carry
13 AYes 13  rulesthat were adopted in 1986 and challenged by
14  QSothat if there were aloca broadcast 14 Century actualy would have -- actually limited the
15 dation that also broadcast home shopping 15 must-carry obligations of the cable operator, so that
16  programming -- 16 they wouldn't have to carry duplicate network
17  ARight. 17  sations, or more than one educationa station, or
18 Q- and cameto be carried by the cable 18 sationsthat weren't viewed by more than -- by five
19  operator, the cable operator would have an incentive 19  percent of the peoplein the market?
20  nottodlow, in effect, competition with a paying 20 AAreyou asking meif | was aware of that?
21  cable network, right? 21 QYes.
22  AThat'sright. 22 Al wasn't aware of any of the specifics of
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1 what Century was arguing six years before | joined the 1 retransmission consent negotiations with individual
2 company. 2  daions?
3 QOkay. But if those rules had not been 3 AAsasupervisor. Anindividual
4 declared uncongtitutional, they would have solved some| 4  one-on-one, a negotiation would happen at our local
5  of the problemsthat you complain about -- that you've 5 leve. Andif they weren't ableto agree -- | set
6  focused onin your testimony -- that is, with respect 6 rulesfor the company, if you will, or guidelines for
7 toduplicate educational stations and religious 7 those negotiations and would coach individua s who
8  dations and home shopping stations. 8  negotiated those.
9 MR.COOPER: | object. Itlacks 9 QANd you describe this at thetop in the
10 foundation. He'sasking her to assume a set of facts, 10 carryover sentences, "sometimes onerous negotiations.”
11  andthen wantsto test that, but she doesn't know -- 11 What do you mean by that?
12 | think she hastestified she doesn't know this 12 AWHd, | think that sometime the
13  subject. 13  negotiationswent on alot longer than either side
14  JUDGE VON KANN: If that's her answer, she 14  would enjoy.
15 cancertainly giveit. 15 MR. STEWART: I'mtempted to make a
16 MR.COOPER: Okay. 16  comment about this proceeding, but | won't.
17 THEWITNESS: | think what you're asking 17 JUDGE von KANN: But you won't.
18 meisif the'86 must-carry rules were moreforgiving, 18 MR. STEWART: Right.
19 if youwill, if they were easier on a cable operator, 19 BY MR. STEWART:
20  would | have preferred those if | made the rules? 20 QJust focusing on retransmission consent
21  Then, theanswer is. sure. 21  negotiations with respect to carriage of local
22 BY MR. STEWART: 22  sationswithin their local market, --
Page 6059 Page 6061
1 QOkay. And Century wasinvolved in the 1 ARight.
2 processof having those rules stricken down, andthose| 2  Q-- wasthat the principal focus of your
3 rulesthat were ultimately replaced by the rules 3 retransmission consent guidelines and supervision?
4 coming out of the 1992 Cable Act, right? 4 AYes
5 ASoyou say. 5 QAnNdinthat sphere, thelocal market,
6  QOkay. 6  cable operatorsfound valuein carrying, for example,
7  AAnNd | had nothing to do with that. 7  thenetwork affiliates in the local market, correct?
8 MR. STEWART: Okay. Mr. Chairman, would 8 AAsl| stated before, | think itis mutudly
9 thishbe an appropriate place for abreak? 1'm about 9  benéfit.
10 tomoveinto anew area. 10 QSure, sure. But it would have been
11  JUDGE VON KANN: Might be. Let'stake one 11  detrimenta to the cable system for the system not to
12 and comeback in 15 minutes. 12 bepermitted to carry the ABC, CBS, NBC, Fox
13  (Whereupon, the proceedingsin the 13  dffiliatesin the local market?
14  foregoing matter went off the record at 14  AThat's correct.
15  3:05 p.m. and went back on the record at 15 QOkay. Inthat sphere again, thelocd
16 3:21p.m) 16  market retransmission consent, did the negotiations
17 BY MR. STEWART.: 17  typicdly involve the MSO, on the one hand, and the
18 QMs. Allen, just amoment on retransmission 18 parent corporation or anetwork representing a number
19  consent, which you discuss at pages 7 and 8 of your 19 of television stations on --
20 testimony. Do you seethat? 20  Alt depended. The mgor networks
21  AUh-huh. 21 negotiated on behadf of their O& O's and in some cases
22  QWereyou directly involved in 22  incorporated other affiliates. And some of the

52 (Pages 6058 to 6061)



Page 6062 Page 6064
1 dation groups atempted -- negotiated on behalf of 1 ONow, turning to the distant signal
2 all of their own stations. And in some cases, 2  retransmission context, were you involved in
3 individua stations negotiated individually. So there 3 negotiationswith individud stations for
4 werevarious different patterns. 4 retransmission consent on adistant signal carriage?
5 QAndin some of those, the result of some 5  ANot directly, no.
6  of those negotiations was that Century agreed to carry 6  QWho handled those negotiations?
7 additional channelsas quid pro quo for being 7 AWEell, the way we handled the volume of
8  permitted to carry the stationsin the local markets? 8  retransmission consent negotiationsis we had our
9  AThat's correct. 9  regiona executives, who werein operating management,
10 QWerethere other kinds of compensation or 10  and empowered to handle the bulk of the negotiations
11  considerations provided? 11 onaloca basisbased on our guidelines. And they
12 ANonethat | recdl directly, but I'm sure 12 wereto -- the policy or the procedures were to -
13 it seemsto methat there were someisolated 13 they wereto escaateif they couldn't get agreements
14  dtuations where we gave some promotional 14  accordingto our guidelines.
15 consideration jointly sponsoring some local race or 15 AndI guessthat would have covered loca
16  perhaps running some spots that would promote the 16 anddistant. Atthetime, | don't recdl thinking
17  sation onour loca channd avails. 17  about the distant piece significantly.
18 QWeretheresituationsin which Century 18 QYoutak about regiona executives. Does
19 refused to agreeto any retransmission consent 19  Century have some clusters of systemsin particular
20  consderation and terminated the carriage of astation | 20  markets?
21 onaloca basis? 21  AYes. Wedso havealot of little systems
22 Al don't recal a specific situation, but 22 that weredl over theplace. Soamgjor cluster for
Page 6063 Page 6065
1 itwouldn't surprise me. 1  Century was Los Angeles.
2 QBut you don't know if there was such a 2 QAreyou aware of whether any distant
3 dtuation? 3 €ignd retransmission consent negotiation resulted in
4 Al do recall that there were threatsin Los 4  thedropping of astation on adistant signd basis?
5  Angeesaround WNBC or KNBC, but that was going up to 5 AlI'mnot aware of it specificaly. It
6 thedeadline of the negotiations. And my recollection 6  wouldn't surprise meif it happened, but I'm not aware
7 isthat we completed negotiations in the middle of the 7 ofit. 1 don't recall any specific situations.
8  night and the channel never went dark. 8  QAnNd, on the other hand, are you aware of
9 JUDGE GULIN: Excuseme. Wereyou 9  any compensation or consideration that might have been
10  referring to just network affiliates or any local 10  provided by Century in exchange for retransmission
11  ations? 11  consent for carriage of a station on adistant signal
12 MR.STEWART: | wasreferring in that 12 basis?
13  context toany local stations, but -- 13 Al'mawarethat it was our policy not to
14  THEWITNESS: Soyour questionto meisdo 14  but that negotiations were happening locally. And it
15 | recall any timethat Century refused to grant 15 wouldn't surprise meif alocal manager agreed to
16  retransmission consent and allowed a station to go 16  something that we would have preferred he did not do.
17  away? 17  QBut you're not aware of details of those,
18 MR.STEWART: Onalocal basis. 18 theresults of those negotiations?
19 THEWITNESS: Onaloca basis. | just 19 AOf adistant as opposing to aloca? No,
20  don'trecall it specifically. 20 | don'trecal that. No.
21  MR. STEWART: Okay. 21  QOkay. Now let'sfocus, finally, on the
22 BY MR. STEWART: 22 gpecificissue of amust-carry station being added by

53 (Pages 6062 to 6065)



Page 6066

Page 6068

1 aCentury system and requiring the dropping of a 1 QNow, isthat consistent with your
2 digtant signd. Okay? 2 understanding of what was happening in the industry
3 AUh-huh. 3  overthisperiod, '92 to '98, '99?
4 QNow, areyou aware of specific examplesin 4 AY es because there was quite amassive
5  which that happened? 5 effort around rebuilding and increasing capacity in
6  ANo. | think | was asked that before, and 6 systems, cable systems.
7 1dontrecdl any. | have general recollections of 7 QThe number of channds, of activated
8  marketsin which we might have had problemsrelative | 8  channels, added on average over this period far
9  tomud-carry, where we felt more of acrunch, if you 9  exceeded the number of must-carry signals that were
10  will, inchannel capacity. 10  being added acrossthis same period. lsn't that
11  LosAngeeswasone of them. | think OId 11 right?
12 Lyme, Connecticut wasone. But | don't remember the | 12 AThat's correct, but there's a couple of
13  gpecifics of how any of the -- how it was resolved. 13  things. | would bet if you had this chart for how
14 QI would liketo hand you a document that 14  many channelswerein limited basic, which | already
15 hasprevioudy been marked in thisproceedingas NAB | 15  described was atrapped out, technically challenging
16  exhibit 15-X. 16 tomovelevd, that that probably would not have
17 JUDGE von KANN: What isthat? Thiscame 17  changed or would have changed very dightly over this
18 inbefore didn'tit? 18 period of time.
19 MR. STEWART: Itdid. Yes, dir. 19  And most of these incrementa channels
20  JUDGE von KANN: That'swhat | thought. 20  being added were multiplex channels for the premium
21 BY MR. STEWART: 21  subscribers. One of the trendsthat was going onin
22  QThisisadocument prepared on the basis 22 themid '90s was a concern that the number of
Page 6067 Page 6069
1  of thedatathat the Sports Claimants used to present 1  subscribersto HBO and Showtime and the like were
2 Dr. Hazlett'stestimony in this proceeding. 2 declining.
3  Essentidly it reports the average number of activated 3 And so we needed to increase the value
4 channdsreported by Form 3 cable systemsin each of 4 proposition to a premium cable subscriber, which we
5  these periods for which the Sports Claimants had data, 5 did by offering them more channels. So, all of a
6 the'92,'97,'98, and '99. Okay? 6  sudden, it went from one channel of HBO to HBO
7 AUh-huh, 7  Signature and HBO -- there were lots of additional
8  OQNow, areyou familiar with the concept of 8  channels offered to get you to subscribe.
9  the number of activated channels? 9 Also, thiswas atime of large growth in
10 Al don't know that | know that exact 10  pay-per-view because cable operators were looking for
11  phrase, but | would assume it's the average number of 11  incrementa revenue streamsin transactional
12  channelsthat arelit up and video programming is 12 televisons. Sothisincreaseistrue, but it's not
13  being passed through them to consumers. 13  dl channelsthat every consumer received. And it's
14  QThat'sessentidly right. It'sdefinedin 14  certainly not channelsthat would have been impacted
15 the statement of account. It's something that the 15 by must-carry.
16 cable operatorsreport, Form 3 cable operators report, 16 Q Butitischannelsthat could have been
17  every sx monthsto the Copyright Office. 17  available for adding must-carry signasif it within
18  AOkay. 18 thestrategic choices of the cable operator, correct?
19  QThesedata show that the average number on 19 A Wadl, I'mnot alega expert. Sol don't
20  Form 3 systems of activated channels, '92 was 40 20  remember exactly how the rulesread, but it was my
21  channelsand by the end of '99 wasamost 67 channels. | 21 understanding that must-carries by virtue of the law
22 AUh-huh. 22  were mandatory on the lowest level of service, the
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1~ most widely distributed. So must-carries had to go 1  QAnNdif you looked at, as Dr. Hazlett did,
2 intolimited basic, | believe. 2 '92and'98, it looks like the number of channels of
3 QBut the cable operator had the choice of 3 television station programming being provided stayed
4 dlocating its overall channel capacity as among the 4 roughly the same but the must-carry or locals -- not
5 different tiers of servicethat it offered, correct? 5  necessarily the must-carry but the local stations
6 AOn atheoretical basis, yes. Ona 6  increased in number and the distant stations decreased
7  practical basis, there was considerable cost to 7 innumber, which you can see by comparing the left and
8  changing the size of the limited basic. It would 8  theright-hand columns. Okay?
9 involve ordering new traps and retrapping, sending 9  AUh-huh.
10 technicians out to reconfigure not just one thing at 10 QButif youlook at the middle here -- and
11  thehead end but trapsin all the consumers who 11  themust-carry rules went into effect in 1993, in the
12  dready purchased just that limited basis. Soit'sa 12 second half of '93, correct?
13  considerable business expense. 13 AYes | can'tremember. Therewere
14  QCanyou give usan ideaof what the 14  variousdates by which we had to comply.
15 expenseison aper subscriber basis? 15 QJune'93 wasthefirst date. Do you
16  ANo, | redly couldn't. 16 recdl that?
17  QBut different cable systems have different 17  ASoundsright. I'll bet you remember
18 numbersof channels. Of dl the channel capacity that | 18  better than | do.
19 they have, different cable operators allocate 19 QThedifference between '92 and '93 is that
20  different numbersto the limited basic, to the 20 thedistant signals have stayed the same, but more
21  expanded basic, to the other services? 21 locd stations have been added. And thetotal has
22  AThat'scorrect. It'sjust not anumber 22 increased. Do you seethat?
Page 6071 Page 6073
1 thatiseasy to change once you have doneit. There 1 AYes | do
2 isnoguideline about what it hasto be. It'sjust 2 QYou can seethe pattern year by year
3 onceit'ssd, it'scostly to change. 3 between these two periods, but we're looking not at
4 QDo you know if any of the Century systems 4 thetota number of technical channels, the total
5  duringthisperiod, '92 to '98, changed, expanded the 5  channd capacity, but the actual number of channels
6 limited basic -- 6 devotedtotelevision stations programming. Okay?
7 AYes, wedid. 7 AUh-huh.
8 QI want to hand you next another document 8  QNow, isthis consistent with your
9  that has been marked in this proceeding as NAB exhibit | 9  understanding of what was going on as the must-carry
10 16-X. What thisdoesisto take based on similar 10 rulesincreased the number of locd stations that
11  Cable Data Corporation data -- it should say "source: 11  systemscarried?
12  Cable DataCorporation” -- I'm sorry -- isto take the 12 AWwdl, | didn't do adtatistical anaysis.
13  tota number of channels devoted to television 13  Andit appearsthat that iswhat thisis. | gavein
14  dations, local and distant, for each of these years 14  my testimony some general patterns that were going on
15  andidentify what average numbers were devoted to 15 intheindustry and that were impacting people who
16 locd and what average numbers were devoted to 16  were making decisions around programming. So | gave
17  digtant. 17  myimpressionsfrom my experience.
18 Sothat, for example, for 1990 2-2, on 18 QDo you see between '97 and '98 that there
19  average acrossthe Form 3 systems, they were providing| 19  isadeclinein distant signasaswell asin tota
20 7andahdf channelsof local stationsand 3.3 20 number of dtations carried?
21 channelsof distant stations. Okay? 21  AYes
22 AUh-huh. 22 QDo you know what happened between '97 and
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1 '98? 1 Thenext, CHAN-ACTIVE, isthe reported
2 AYes. WTBS converted to a cable channel. 2 number, anumber reported by the system to the
3 MR.STEWART: Now | would liketo turnto 3 Copyright Office of the number of activated channels
4  afew specific examples of Century systemsduringthis| 4  that it had during that period.
5 period. Thefirst onel would like to have marked as 5  Andthe next isthe number it reported as
6 28X. 6  being occupied by television stations.
7 (Whereupon, the aforementioned 7  AOkay.
8 document was marked for 8  QThenext isthe monthly subscriber rate
9 identification as NAB Exhibit 9 that isreported by the cable system for the Copyright
10 Number 28-X.) 10 Office. Nextisthe number of subscribers. And,
11 BY MR. STEWART: 11  actualy, | shortened that to SUBS, but that used to
12 QIf you could write that down on your copy, 12 say"subscribers' there. That's 8,330.
13  that would be helpful for later future reference. 13  Thesenext two columns are onesthat |
14 Now, did Century own acable sysemin 14 haveadded. D or X meansit's either -- do you know
15  Enterprise, Alabama? 15 what X refersto in this statement of account or --
16 AYes, wedid. 16  Al'mnot that familiar with those forms.
17 QWhat | have done hereis simply to take 17 QDo you know what apartialy distant
18 the Cable Data Corporation information about the 18 television stationis?
19 dationscarried by that system and other information 19 AYes
20  about the system for the second half of 1992 -- that's 20  QCould you describe that?
21  thefirst page -- and the second half of 1998 on the 21  AMy understandingisit'sateevision
22 second page. Okay? 22  dationthat's distant in portions of the cable system
Page 6075 Page 6077
1 ARight. 1 andloca and others.
2 QJust walking through the columns of 2 QAnd that isreported in these data as an
3 information, thefirst isthe owner name? 3 X
4  MR.COOPER: Could! ask youa 4  AOkay.
5 daification? Do these column headingshavethesame| 5 QSothat D or X columnisjust thetotal
6  meaning asthey do in the CDC data? 6  number of stationsthat are carried on either a
7 MR. STEWART: They do except | think | 7  distant or partialy --
8  changed the spelling of one because it didn't make any 8  APatidly distant basis. Okay.
9 sense. Butl will tll you aso | have added two 9 QThenext L isthe number that arelocal.
10 headingsnow. I'll tell you which onesthey are. 10  AUh-huh.
11 MR.COOPER: Fine. 11 QThenthecdl sign and the city and state
12 BY MR. STEWART: 12 fromwhich the station is, the channel number of the
13 QFirst isthe owner name. That'sfrom 13  sation, thetype of the station, | for independent
14  Cable Data Corporation. Second isthe prime city of 14 andsoon. TheVIST issomething reported by Cable
15 thesystem. And thethird columnisthe statein 15 DataCorporation, which isjust the number of miles
16  whichthat community islocated, so Enterprise, 16  away that the station is from the system.
17  Alabama 17  Andthen, finally, B-OFC means basis of
18 Thenextisthe system identification 18 carriage. And that'swhereyou seeif it's distant or
19 number. And I think that isassigned by Cable Data 19 local or partidly distant. Okay?
20  Corporation. Anyway, that'sidentified for that 20  AOkay.
21  particular system. Thethird isthe accounting 21  QAIl | didfor those two columnsthat |
22 period. That'sthe second half of 1992, 22  added before the call signswas just count up the
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1  numbersof D'sand L'sand X'sin that right-hand 1  QNow, thiswould not be an example of a
2 column. 2  systemthat had to drop adistant signal in order to
3  Okay. Havewegot that so far? 3 accommodate new must-carry signals, right?
4 Al'mwithyou so far. 4 Alt doesn't appear to be. Right.
5 QSothisisthe Century systemin 5 QBecausethe system carried all of those
6  Enterprise, Alabamaandin 1990 one distant signal. 6 local gtations before the must-carry rules and does
7 Do you seethat? 7 continueto carry the same lines after?
8  AUh-huh. 8 AMy understanding was that in general, the
9  QNow, areyou familiar with the 9 systemsthat were more impacted by that would be
10 circumstances of this particular system? 10 systemsthat were in larger markets, where there were
11 Al don't know how to answer. | don't know 11  moreteevision stations.
12  how to define circumstances. 12  Enterprise, Alabamais a pretty small
13  QAreyou familiar with what stationsiit 13 place. | don't think that there was the business
14  carried at various times across this period? 14  proposition for alot of new low-power or other
15 ANot intimately. 15 independent television stations to go into business
16 QDo you know, wasit common for Century 16  andget carriage.
17 systemsto carry WTBSasadistant signa in 1992? | 17  QOkay. | want to look at some big markets
18 AYes itwas. 18 next. Butwith respect to this one, this appearsto
19  QIf you turn the page to the 1998 page, you 19 beacaseinwhich the system was not forced to drop
20 seethat WTBS has gone asadistant signal. 20 adistant signal in order to accommodate new
21 AThat's becauseit changed at the end of 21  must-carry signals, right?
22 '97. 22  AThat'swhat it appears.
Page 6079 Page 6081
1 QSo we shouldn't see any distant signal 1  QAnNd that would have been the case for
2 cariageof WTBSin 1998, right? 2  other Century systems as well across this'92 to '98
3 AUh-huh. 3 period?
4 QIf you just comparethelist of stations, 4  AThat'sright.
5 itlookslikeit carries al the same stations as 5  QIf youlook at the activated channel
6 loca signdsasit carried before and now it doesn't 6  number, for '92, it was 37. For '98, it was 57.
7 carry any distant signalsat al in 1998. Okay? 7 ARight.
8 AThat'swhat it looks like. 8 QThereisasubstantial increaseinthe
9 MR.COOPER: Maybeitisatypo, but there 9  number of channelson this particular system?
10 isadifferenceinthecal signs. 10 AAt Century, asat many, if not most, MSOs,
11  THEWITNESS: It'sGIQ out of Louisville 11 wewere actively rebuilding our systems during the
12  or DIQout of Dozier. | don't know if that -- 12 '90s.
13 MR. STEWART: Wél, if you look at the 13 QSowearegoing to seethat --
14  channel number and the city it'sfrom, | think they | 14  AWe should see that across the board.
15 areactudly different stations. Soyes. I'm sorry. 15 QOkay. If youlook at the subscriber rate,
16 | misspoke. It lookslike one of the stations may 16  themonthly rate charged by the system to cable
17  have been substituted. 17  subscribers, you seeit is $17.95 amonth in '92 and
18 THEWITNESS: Subgtituted. Okay. 18 $30.27in'98.
19 MR. STEWART: But they're both carried on 19  AUh-huh.
20 aloca basis. 20  Qlsthat also typical of Century systems,
21 THEWITNESS: Okay. 21  that kind of increase over that six-year period?
22 BY MR. STEWART: 22 Al don't remember the specifics, but -- nor
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1 wasl incharge of thisdecision, but was it our 1  thought it was--
2 policy to take -- to maximize priceincreases, if 2 (Whereupon, the af orementioned
3  possible, for their resultant revenue increases on 3 document was marked for
4 profitimpact? Yes, it was. 4 identification as NAB Exhibit
5 QAnNd the subscribers also increased over 5 Number 29-X.)
6 thissix-year period, notwithstanding the price 6 BY MR. STEWART:
7  increase? 7  QThisnext exhibit, 29-X, isthe same kind
8 ARight. 8 of data
9 QNext | would like to show you -- 9  AUh-huh.
10 MR.STEWART: Wadll, | would like to move 10 QAndthisisfor the Century system serving
11  thisfor impeachment purposes. 11 LosAngees. Thisisthe one owned by Century
12 MR.COOPER: No objection. 12 Communications, correct?
13 JUDGE von KANN: Okay. So received. 13 ARight.
14 (Whereupon, the aforementioned 14  QJustlooking here, in 1992, the system
15 document, having previoudy 15 caried three distant signals.
16  been marked for identification 16  AUh-huh.
17  asNAB Exhibit Number 28-X, was 17  QThey were WTBS and WWOR there at the top
18 receivedin evidence)) 18 and at the bottom, -- this came out aphabeticaly; so
19 JUDGE von KANN: | should notethat | may 19 the X isat the bottom -- KDOC in Anaheim, Cdifornia
20  betheonly person in thisroomwho has actually been | 20 Do you see that?
21 toEnterprise, Dozier, and Dothan, Alabama. 21 AWhich would be partialy distant.
22 BY MR. STEWART: 22  QPartidly distant. Correct.
Page 6083 Page 6085
1 QHave you been there? 1 Now, if you turn to the 1998 page, you see
2 AYou know, | wasjust kind of thinking 2 that the system carries zero distant signals and 19
3 about that. | remember at one point around the 3 local signds. Thisreflectsthe fact that this
4 reregulaionsthat we flew around awhole bunch of 4 phenomenon was particularly acute in large markets, as
5  our smaller systems, but | don't recall whether | went 5  youwerediscussing?
6 toEnterprise. Soif | did, it wasn't memorable. | 6 ARight.
7  apologize. 7 QKDOCisdill carried by the system. Do
8 JUDGE von KANN: In 1964, my father was 8  youseetha?
9  dationed at Fort Rucker, Alabama, just outside. And 9  AUh-huh.
10 | vistedthere. 10 QInaphabetical order. Becauseit is now
11 MR. STEWART: | would like to have marked 11  considered asalocal, rather than apartialy distant
12 as29-X 12 s€gna. Okay?
13  JUDGE von KANN: Inone of those three 13  AUh-huh. | saw that.
14  towns, -- and | cannot remember which it was-- there | 14  QNow, do the systems change the area that
15 iserected inthe center of the town a statue to the 15 they serve? Strikethat. 1'm going to talk about
16  boll weevil. And thereason isthat for yearsand 16  thatlater.
17  vyears, the community had been farming cotton. 17  Sothetwo distant signalsthat were
18 Findly, the boll weevil came along, 18  dropped by this system were WTBS and WWOR, correct?
19  decimated the cotton crop. And they al switched to 19  AUh-huh. Yes.
20  peanutsand tripled their revenue. Andthey havebeen | 20  QBut neither of those stations was
21  inpeanutsever since. So they erected a statue to 21 avalableasadistant signal in 1998, correct, in Los
22 theboll weevil in the center of thetown. | dways 22 Angeles?
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1 Al believethat's correct. 1 AWadl, I'mnot intimately familiar with the
2 QBecause WWOR went off the satellitein 2 copyright rules, but | don't think so. | thought the
3 '97. WTBS converted to acable network in '98, right? 3 roydtieswere exclusively for distant signals.
4  ARight. 4 QIf | represent to you that the law is that
5  QAnd the system continued to carry KDOC, 5 acableoperator is not permitted to carry any signals
6  which had beenitsthird partialy distant signal 6 unlessit files a statement of account under the
7  before, correct? 7 compulsory license, --
8 AcCaorrect. 8  AOkay.
9  QSothisisanother example of asituation 9 Q- then, even for a system that doesn't
10  inwhich, notwithstanding the addition of new 10 carry any distant signals, there might still be a
11  must-carry stations in the market, the system didn't 11 reasonfor that systemto pay royaltiesand to filea
12  drop adistant signd that was availabletoitin 12  statement of account, correct?
13 1998? 13  AAccording to what you just said, for
14  AWadll, it didn't have anything else to drop 14 permission to be able to carry any signals, local or
15 would betheway | would look at it. TBSI'm sure 15 distant.
16  stayed onthe system. It converted, and WWOR went 16 QRight. Giventhat --
17  away. Soif WWOR hadn't gone away, perhapsthey would| 17  AOkay. If that weretrue, yes.
18  have been forced to drop it. 18  QThen it would make sense that these
19  QPerhapsthey would have been, but, in 19  systemswere paying royalties, even though they
20  actua fact, this system didn't drop any distant 20 carried no distant signals, --
21  dignd in'98in order to make room for amust-carry 21 AYes, it would.
22 dation, correct? 22  Q--tobeableto continueto offer the
Page 6087 Page 6089
1 Alnactud fact, that appearsto be the 1 local stationsto their subscribers?
2 case 2 Al think we discussed that earlier.
3 QNow, onething | wanted to talk to you a 3 QExactly.
4 bit about in the context of the Enterprise, Alabama | 4 AYes.
5 system-- andit'strue aswell for LosAngeles-- in 5 QDo you have any specific knowledge about
6 1998, the system carried no distant signal but till 6  what consderationswent into -- I'msorry. Let me
7  padroyalties. 7  sartover.
8  AUh-huh. 8  Areyou aware of any discussions about
9 QIt ill filed astatement of account. 9  this phenomenon that these systems are now carrying no
10 AUh-huh. Yes. 10 distant signals but we till have to pay royalties?
11 QFirgt, for Enterprise, why was that? 11 Alnvery, very generd and hazy terms, |
12 AWsdI, in 1998, the second half of the 12  recdl that that was something that was acknowledged.
13  vyear, | wasnolonger with Century. Sol canonly | 13 QDo you remember in what context or what
14  gpeculate. | wasn't involved in those decisions. 14 thediscussion was about?
15 QDo you know generaly whether Century had 15 AWedl, asl think | tried to refer toin my
16 systemsthat carried no distant signals but still paid | 16 testimony, my recollection of the whole period of the
17  royadtiesto the Copyright Office? 17  '90swas aperiod of increasing concern around channel
18 Al would not be surprised if that werethe 18  capacity and, therefore, a constant evaluation and
19 case yes. 19  reevaluation of the value of al channels being
20 Qlsit the casethat a cable operator is 20  carried on acable system and whether that meant
21 required to pay royatiesin order to carry local 21  needed to create space for multiflexing to improve HBO
22  dations? 22 subscribers or you needed to add pay-per-view in order
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1 tohave more variety to your offerings or there were 1 lowest leve limited basic. And those are what we
2 new retransmission consent-related channels that we 2 refer tointheindustry as PEG channels, public,
3  wereforcedto carry. 3 educationd, or government channels, various
4 It was just a period of time where we were 4 franchise-mandated loca access channels.
5  under congtant pressure trying to evaluate the right 5 Soit'svery unlikely -- | don't remember
6 decisons. Sol think the ideathat a copyright 6  what their actua number was, but | am sure that the
7 filing is mandatory, even if you don't carry a distant 7 lowest level of servicein Los Angeles was more than
8  dignal, that would just be part of the kind of overall 8 20
9  weighing of competing priorities that we were 9  JUDGE von KANN: Well, accepting all of
10  struggling with. 10  that, Judge Gulin was just asking you whether there
11 JUDGE GULIN: Canyouthink of any reason | 11  would be any reason you could think of why if they
12 other than achannel capacity issue why acable 12 didn't haveto pay any more and they had the capacity
13  operator would not carry adistant signal if he had to 13 toaddadistant signa, why not do it.
14  pay no more, the syssem didn't haveto pay any more | 14  JUDGE YOUNG: Y ou have some cable networks
15 royalties, to carry that signal other than the minimum | 15  onyour basic system.
16  fee? 16  JUDGE von KANN: Right. Well, my --
17 THE WITNESS: Channel capacity has all 17  THEWITNESS: Right.
18 sortsof formstoit in terms of the way | think about 18  JUDGE von KANN: | guesswhat | want to
19 it, leveraged negotiations with other programmers, all | 19  put to you isthe following hypothesis, which isif
20  sortsof thingslikethat. But if you take channel 20  you got to be a system where maybe you are down to one
21  capacity at itsbroadest in its broadest terms, | 21  ortwol€ft last dots on your basic --
22  can'tright now think of any other reason. 22 THEWITNESS: Right.
Page 6091 Page 6093
1  JUDGE von KANN: Let mefollow that atiny 1 JUDGE von KANN: And we heard some
2 hit with thisexhibit Mr. Stewart has just shown you, 2  testimony from other people that once you put a
3  29-X. The second page of it, the 1998 period, | guess 3 channd on--
4 if I'mreading thisright, -- help me here -- welve 4 THEWITNESS: It'shard.
5 got 191ocal signals. 5 JUDGE von KANN: Sol guess| could seea
6  Andyou referred acouple of timesto 20 6  dituation where somebody could say, "Yeah. Wereally
7 asbeing frequently the cutoff point in limited basic 7  could add adistant signal here. We don't have to pay
8  orwhatever. Doesthat suggest that this station has 8 any moreroyalties. And, yeah, weve got one slot
9  maybeonefreedot left? 9  |eft. Butlet's not eliminate our options for the
10 THEWITNESS: No. Firstof dl, | used 20 10 future becauseif we stick the Pony Channel on there,
11 asanexample. | didn't use 20 astypicd. 11  thenwere done and then something really good comes
12 JUDGE von KANN: Okay. 12 dongnext year, weve got a problem.”
13 THEWITNESS: Second of dl, whenyou 13  Sothat channel capacity, it strikesme,
14  looked at all of the Century systems, our LosAngeles | 14 might not be absolutely every available slot. You
15 operation wasnot typical. Itwasmore--ithadmore | 15  might want to leave yourself a couple of open dots
16  capacity. It had morelocal broadcasters. It had a 16 for purposesof future options. | mean, | don't know.
17  whole unique set of circumstances. It was also very 17  Doesthat make--
18  important to us based on its size and demographics. 18 THEWITNESS: You would make agood cable
19 Soit'snot typical. 19  operator.
20  Andthethird thing | would want to 20  JUDGE von KANN: Okay.
21 explainisthere are other channels that we are 21 THEWITNESS: That isexactly right.
22 required under franchise regulationstoincludeinthe | 22 JUDGE von KANN: All right.

60 (Pages 6090 to 6093)



Page 6094

Page 6096

1 BY MR.STEWART: 1  Qlndeciding whether it made more senseto
2 QJust looking at this exhibit 29-X again, 2  add anew distant signal in the place of WTBS and
3 thisLos Angeles system increased its activated 3  WWOR, which were no longer available, as opposed to
4 channel capacity from 60 to 79 over that period, 4 simply paying the full minimum fee and not carrying
5 correct? 5 anydistant signds, Century would have simply weighed
6 AUh-huh. Yes. 6 thecost-benefit, the costs and benefits, of al the
7  QSothat's 19 channelsthat were added. It 7  dternatives availableto it, correct?
8 increased the channels devoted to television stations 8  AThat'scorrect.
9 by four, correct? 9  QSothat if it made more sensefroma
10 ARight. 10  cost-benefit perspective for it to add a cable network
11  QSothenetincreasein overal capacity, 11 onahigher tier than to use the channel capacity to
12 putting to one side the question of the limited basic 12 goout and get another distant signd, it would have
13  cap, increased by significantly more than the number 13  medethat decision?
14  of must-carry stationsincreased? 14  AThat's correct.
15 Alnthat specific situation, but, as| 15  QAnd that would have been simply away of
16  explained before, many of thoseincremental channels | 16 maximizing the cable operators own financia
17  added thetechnical ability for incremental channels 17  interest, profit-maximizing behavior, correct?
18 could easily have gone to multiplexed premiums, which| 18  AWall, that's -- we're in the business of
19 areaprofit areafor cable systems. 19  attracting and retaining and pleasing our subscribers,
20  Severd of those channels probably went 20  who pay us monthly fees, that ultimately hopefully
21 sinceitwasLosAngelesto Americas Talkingto ESPN | 21 does exceed our expenses.
22  to FX and, you know, those kind of retransmission 22 QNow, have we sort of gone from one extreme
Page 6095 Page 6097
1  consent-created channels that we were forced to carry 1 totheother for Century, the Enterprise, Alabama and
2 between -- that started after '92. 2  LosAngeles systems?
3  So, inother words, it wasn't asif we got 3 AThat would be a pretty good example of the
4 thisheyday of 19 free channels, how should we think 4  diversity of our cable systems.
5  about using them. And that's why we werein this -- 5 QI want to show you one more example. |
6  eventhough we were adding technical capacity, there 6 actudly have 35 of them. So | want some credit for
7  wereincreasing demands on the space. 7 only showing you this next one.
8 QSure. And, in fact, there probably were 8 AWho's supposed to give you the credit?
9  moreavailable program servicesin excess of your 9 MR. STEWART: | would like to have marked
10  channd capacity in '98 than there were in '92? 10 asexhibit 30-X, but first | would like to move the
11 AThat's correct. 11  admission of 29-X for impeachment purposes.
12 QNow, turning back to the question of the 12 MR. COOPER: No objection.
13  limited basic here, do you know whether the Los 13 JUDGE von KANN: So received.
14 Angees system was one of the onesthat removed the | 14 (Whereupon, the aforementioned
15 traptoincrease the number of channelsinthat lowest | 15  document, having previoudy
16 tier? 16  been marked for identification
17 Al do not have very precise recollections 17  asNAB Exhibit Number 29-X, was
18 of exactly how we did this, but | do recal that there 18 receivedin evidence)
19  wasmuch discussion about how to reconfiguretiersin| 19  MR. STEWART: 30-X is another one of these
20  reaction to rate regulation in order to put some 20 sametypes of exhibits for asystemin Morgantown.
21 channdsinto an optiond levd of service and, 21  (Whereupon, the aforementioned
22  therefore, not be forced to roll back rates. 22 document was marked for
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1 identification as NAB Exhibit 1 severa Pittsburgh stations were carried on aloca
2 Number 30-X.) 2  basisin'92 and on apartialy distant basisin '98.
3 BY MR.STEWART: 3 Would that suggest to you that the system had expanded
4 QFirg, thisMorgantown, West Virginia 4 inadirection away from Pittsburgh and had
5 systemisowned by Century Communications? 5  subscribers that were now distant that it hadn't had
6 AYes dgr. | recal that. 6 before?
7 QHave you been to Morgantown? 7 AThat wasmy guess. | immediately noticed
8 Al have been to Morgantown and to Los 8  thiswhenyou gaveit to me. And that would be my
9  Angdes, just not Enterprise. 9  guessastowhat happened.
10  QNow, firgt, in 1992, the system carried 10 QOkay. And, ingenerd, | guessyou said
11 onedistant signal, WTBS, and ninelocal signals. Do | 11  that Century waslooking to expand its territories
12 youseethat? 12 during this period, '92 to '98?
13 AYes | do. 13  AWel, Century was not unusud in that
14  QIt had 36 activated channels? 14  regard. | would say cable operatorsin generd where
15 AYes 15 it made sense, where it was cost-efficient would
16  QAnd charged $17.45 a month? 16 awaysextend their plant out beyond to reach more
17  AUh-huh. 17  consumers.
18 QThat'scorrect, right? 18 QAnNd Century and other cable operators aso
19  AThat looks correct according to this form. 19  wereacquiring new systemsin new aress that they
20  QRight. In 1998, according to the data, 20  hadn't served previoudly?
21 thesystem carried five distant or partidly distant 21 Al think in the period of the '90s, there
22 dgndsandthreeloca signas. Infact, dl of the 22 wasquiteahit of MSO acquisition and consolidation
Page 6099 Page 6101
1 fivewerepartidly distant signals. Do you see that? 1 andsystem swapsat the sametime. Sovyes, | think
2 AYes | do. 2 therewasaclear understanding that it was more
3 QAnd had increased its channel capacity to 3  cost-efficient to standardize offerings and bring what
4 53 activated channels and increased its subscriber 4 had beenalot of little local systems together and
5 rateto $27.35. Do you seethat? 5  operate them in amore aggregated manner. And so
6 AYes | do. 6  cable operators were buying and selling systemsin
7 QIt dsoincreased its subscribers from 7  order to make more geographic logic out of their
8  22,000to0 30,000. Do you seethat? 8 offerings.
9 AYes | do 9  QThisexample of Morgantown, West Virginia
10  QNow, isthisan example of a system that 10 asoisoneinwhich there wasn't a squeezing out of
11  hasexpanded itsterritory or has somehow otherwise 11  distant signas because of new must-carry stations,
12 changed the scope of the system? 12 correct?
13 Al don't recdl the specifics, but as part 13  AThat'swhat it appears.
14 of our rebuilding efforts, we were constantly 14  QBecause of the changesin the cable
15 expanding into new neighborhoods and new subdivisions | 15  marketplace, there presumably would have been lots of
16 andthelikeasit waspossible. 16  casesinwhichthe system wasjust changing and the
17  Sothere weretwo efforts. There wasthe 17  carriage, complement of stations being carried, by the
18  rebuilding of the core system and the expanding into 18  system changed without regard to the must-carry rules,
19 theouter edges, wherever it made sense 19 correct?
20  demographicaly, if youwill. Therewere new people, 20  Al'msorry? Could you say that again?
21  new subdivisions. 21 QWsdl, thisisan example in which the
22 QIf you see, the Pittsburgh stations or 22 number of distant signals actually increased from one
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1 tofiveor five partidly distant signals. 1 havedatigtics. But that wasthe later stages of
2 AWethink that was dueto -- we are 2 rebuilding. Many, many systems had been rebuilt, but
3 hypothesizing that that was due to the decisions of 3 channel capacity was being reserved for future
4  thesystem. 4 offerings, such as high-speed data and tel ephony,
5 QI guess | am simply asking, there would 5  video on demand, pay-per-view.
6  havebeenlotsof other systems making Smilar changes| 6  Somy guessisin '98 and '99, you started
7  that resulted in achangein the distant and local 7  to see capacity that technically existed but for
8 dationsthey carried. It had nothing to do with the 8  drategic reasons was not being filled with analog
9  mugt-carry rules during this period, '92 to '98, 9  video channels.
10  correct? 10 QI guessthis maybe goesto the kind of
11 AThat is probably correct. 11  different definitions of capacity you were talking
12 MR.STEWART: Thank you. | have no 12  about earlier. | guesswhat | am asking is whether
13  further questions. 13  cable systems were operating at more or lesstheir
14  JUDGE von KANN: Do you move 30-X for 14  full channd capacity with regard to the channels that
15  impeachment? 15 were set aside for the carriage of --
16 MR.STEWART: For impeachment purposes, 16  AAnadog video?
17  yes 17 Q--analogvideo. Yes.
18 MR.COOPER: No objection. 18 AProbably so, yes.
19 JUDGE von KANN: So received. 19 QAndI takeit you would agree that channel
20 (Whereupon, the af orementioned 20  capacity at any given timeisacongtraint on the
21 document, having previoudy 21  operations of acable system?
22 been marked for identification 22 Altistoday. Inthevery, very early days
Page 6103 Page 6105
1 as NAB Exhibit Number 30-X, was 1  of cable, there was more of adesire for programming
2 received in evidence.) 2 because there weren't so many choices. So things got
3  JUDGE von KANN: Thank you, Mr. Stewart. 3 putonjustinorder to have some sort of a-- as
4  Okay. Whoisnext? 4 robust as possible of an offering.
5 MR.DOVE: | am, Your Honor. 5  Sol think there has been a change from
6 JUDGE von KANN: Okay. 6 thehirth of cableto today, but today or during the
7 MR.DOVE: Good afternoon, Ms. Allen. My 7  period of the '90s that we're talking about, yes.
8 nameisRon Dove, and | am counsel for the Public| 8  Channel capacity isamajor constraint.
9 Tdevison Clamants. 9  QSoobvioudy there are many more
10 CROSS-EXAMINATION 10  programming choices available than there were
11 BY MR.DOVE: 11  available channelsback in 1998-1999. Isthat
12 QMs. Allen, you have spoken agood bit 12 correct?
13  about channel capacity. Sol don't realy want to 13  AThat'scorrect.
14  belabor it too much longer. | just have afew 14  QAnd the cable operator often hasto make
15 follow-up questions. 15  difficult choices. Isthat correct?
16  You talk about each cable system obviously 16  AThat'scorrect.
17 hasacertain channel capacity. Isthat correct? 17 QDo you know approximately how many cable
18 AThat is correct. 18 networks were there to choose fromin the 1998-1999
19 QDuring 1998 and 1999, would it befair to 19 timeframein terms of the optionsthat you had as a
20 say tha cable systemsweretypicaly operatingat | 20  cable operator?
21  moreor lessfull channel capacity? 21  AWadl, | guessit dependsalittle bit on
22 AProbably not, although, again, | don't 22 how you count because do you start counting al of
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1 these multiple HBO channels and multiple Showtime 1 page4? You date that the value of adistant signal
2  channelsasincrementa channels or just -- you know, 2  toacablesystem, page 5, can be measured only by its
3 it depends on how you count anindividual channdl, but| 3  ability to attract and retain subscribers. Do you see
4 it'swel over 100. I think | heard once about 200. 4  that?
5  QAbout 200 cable network options available, 5 AYes
6  correct? 6 QWhat do you mean by that?
7  AThat would be my guess. 7  AWdl, what | mean isthere are no other
8  QAndthen | guesstechnicaly you had this 8  potential sources of revenue that might be associated
9  wholeuniverse of distant signdsthat you could 9 withadistant signal to also create areason to carry
10 theoreticaly choose from from dl over the United 10 it
11  States, correct? 11  QWould you agreethat in order to attract
12 AWadl, | don't think technicdly it's easy 12  and retain subscribers, that cable operatorstry to
13 toget distant signasin that aren't physically 13  choosetypes of programming that are attractive to at
14  somewhat near. You know, al cablechannelsareput | 14  least some subset of subscribers or potential
15 onsadlite so thereis an easy way to download them 15 subscribers?
16  and put them on your cable system. 16  AYes, | would agree.
17 | mean, if |, for some reason, wanted the 17 QAndI takeit that in order to attract and
18 Enterprise, Alabamafare onin Los Angeles, | think 18 retain the most subscribers, cable operatorstry to
19 that would be atechnical challenge, but on a 19 offer adiverse mix of programming, something for
20  theoretica basis, | guessyou'reright. 20 everyone. Isthat correct?
21  QJust in summary, you would have at least 21 AAsbestasitispossible, yes.
22 200 cable network channds available plus -- 22  QWehave heard this diversity described as
Page 6107 Page 6109
1 ALlocd and distant channels. 1 abouquet of options. Would you agree with that
2  Q--local and distant channels of afairly 2  characterization asto what the cable operator is
3 large number that would be available aswdll, correct? 3  tryingto do?
4 AOkay. Yes. 4 Al guessso. | hadn't heard that, but |
5 QSo, then, | take it you would agree that 5 haven't been hereaslong as all the rest of you.
6  when acable operator decidesto actualy bringin a 6  Qlnanutshell, why do cable operators want
7  distant signd, it's foregoing other programming 7 tooffer abouquet of options? | mean, why not just
8  opportunities? 8  have movies and syndicated shows on every channel all
9 AYes 9 day, dl night? Why not do it that way? | mean, why
10  QAnNd, put another way, there are cable 10  dowewant to have this diverse mix of programming?
11  channdsand various sources of programming that a 11  ABecausethen we couldn't offer Public
12  cable operator doesn't carry that the operator would 12 Tdevision, right?
13 carry if it had more capacity, correct? 13 QOntopage5. Onpageb, you state -- |
14 Al think | was asked that question before. 14  bdievethisisnear thetop -- that "A distant signal
15 QYoumay have been. 15  must provide unique programming not available for
16  ABut, | mean, just generaly speaking, if 16  other sourcesthat generatesaloyal following." Do
17  capacity were not an issue, there's also the issue of 17  youseethat?
18 cost. Butif capacity and cost, sure, and you had a 18 Al doseethat.
19 technica way to offer lots more channels, wewoulddo| 19  QWhy isit that cable operators value
20 it 20  unigue programming?
21  QIf you could turn to page 4 of your 21  ABecausel don't think wewould sell alot
22 testimony, please, and specifically thelast line on 22 of subscriptionsif all we did was put on the same
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1 moviesand syndicated programming and al of the -- if 1 therethat --
2  every channe looked alike. 2 Aldo. | do. Soasmuch asthat that'sa
3 Weretrying to put together -- | guessa 3 potential target, then yes, we're interested in
4 bouquet isnot abad analogy. We're trying to put 4 offering that kind of programming.
5 together agrouping of channels that will appeal to 5 QAnditisapotentia target, right? |
6  thewidest number of subscribers possible. 6  mean, if weve got the potentia target for acable
7 And oneway to get to decide which 7 operator, you would want to reach people who had an
8 channesshould beinthat groupingisto seehow many | 8  interestinlearning more about their world, the world
9  different possible audiences one can reach. 9 inwhichthey live?
10 QWould you agree that cable operators want 10 Al think that is one of the reasons we
11  to provide high-quality programsto their subscribers? | 11  carry news programming and documentary programming and
12 ASure 12 other high-quality channels, yes.
13  QAndwhy would cable operators want to do 13  QWould you agree that cable operators want
14  that? 14  to provide programs that appeal to subscribers over
15 Al'mafraid I'm going to get in trouble 15  theageof 50?
16 again. It beatslow-quality programs. 16  AYes
17  QI'll take that. 17  QMy colleague Mr. Hester alwaystellsmeto
18 AOkay. 18  ask thewhy question. So why would you want to do
19 JUDGE von KANN: Wewon't explore how that 19  that? Why would we care about subscribers over the
20  relatesto worldwide wrestling versus the symphony. 20  ageof 50?
21 THEWITNESS: Thetruth isthen the answer 21 AWadll, they pay their bills. Generally
22 hasgot to be the qudlity isin the eye of the 22 because that's an increasing demographic. And so
Page 6111 Page 6113
1 beholder. | mean, thereis stuff that peoplein this 1 thereareincreasing numbers of people who are over
2 room would find high-quality and someone elsein this 2  theageof 50 for whom we want them to be subscribers
3 room might find objectionable. 3 andto continue to be subscribers.
4 BY MR.DOVE: 4  JUDGE YOUNG: Y ou know, we have been told
5 QWould you agree that cable operators want 5 by anumber of witnesses that the target audience for
6  toprovide programsthat the whole family can watch? 6 commercid TV advertisingis under 50.
7  AYes | would. 7 THEWITNESS: Yes, that istrue.
8  QAnd why would you think that? 8 JUDGE YOUNG: Isthere any inconsistency
9  ABecause families are one of the 9  between those?
10  demographicsthat we aretryingto appeal to. Andone | 10 THEWITNESS: Waéll, that's why | thought
11 of the appeals we think of cable televisionisthat we 11 for amoment when | said that. 1 mean, frankly, we're
12 can beconnected to multiple televisionsin the house. 12 much more-- | mean, the cable television economicsis
13  Somultiple members of the family can watch different | 13 driven by people who write monthly checks to subscribe
14  channesto their liking throughout the home. So 14 totheservice. Wedon't care what age you are as
15 familiesareatarget for us. 15 long asyou're satisfied enough with the offering that
16 QWould you agree that cable operators want 16  you continueto write that subscription check.
17  to provide programsthat help viewers better 17  That isdifferent than broadcasters who
18 understand their world? 18 aredriven by advertising and, therefore, need to
19  ANo, not as aparticular objective unless 19 chargethe maximum dollars to potential advertisers
20  there are potentia subscribers and subscribers who 20 who areinterested in age groupsthey believe are
21 areinterested in understanding their world better. 21  dill not set in their brand loyalties.
22 QDo you think there are subscribers out 22 Doesthat make sense?
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1 JUDGE YOUNG: Yes. 1 AYes | do.
2 THEWITNESS: Okay. 2 QNow, WGN isnot the only place that a
3 MR.DOVE: Only acouple more of these 3 cable subscriber could go to watch live team sports.
4 typesof questions. 4 Isthat correct?
5 BY MR.DOVE: 5  AThat's correct.
6  QFollowing up on that line, would you agree 6 QiInfact, in 1998 and 1999, there were a
7  that cable operators want to provide programs that 7 lot of different places that a cable operator could go
8  apped to more affluent subscribers? 8  towatch liveteam sports. Isthat correct?
9 AYes 9 AYes
10 Qltakeit-- 10 QAnNdI believe you discussed with Mr.
11 AAndwhy isthat? 11  Stewart earlier one option would have been regional
12 QYes, for the-- 12 gports networks?
13  AThey are better at paying their bills or 13 ARight.
14 theycanbe. 14  QCorrect?
15 QI takeit more affluent subscribers might 15 AThat'scorrect.
16  also bemorewilling to purchase other cable network | 16 QI take it other options would include
17  products, pay -- 17 ESPN, correct?
18 AYeah. More affluent subscribers can be 18 AYes
19  better targets for premiumtelevisonaswell asnow | 19  QESPN 2, correct?
20 --andthisiskind of past thetime of this 20  AcCorrect.
21  proceeding -- high-speed datainternet access, cable | 21  QMSG, Madison Square Gardens, correct?
22  telephony, other services. 22 AYes
Page 6115 Page 6117
1 QFindly, would you agree that cable 1 QTNT?
2 operators want to provide educational programs for 2 Al don't remember if TNT had -- are we
3  children? 3 talking baseball only or just live professiona
4 AYes 4 gports?
5 QWhyisthat? 5 QLive professiona sports.
6  Altresonates well not only with parents 6 AThat'scorrect, TNT. Yes.
7 but with local franchise officials and community 7 QHow about were there any other sources
8 leaders, who fed good about having educational 8  that you can think of for live professional sportsin
9  programming on acable system. 9  the 1998-1999 time frame?
10  QI'mflipping through pages of questions 10 Al think you got the -- | think you named
11  that | wasgoing to ask that | am not anymore. |I've 11  thebiggest ones.
12 narrowed this down alittle bit more. 12 QIt'salso obvioudy network television,
13 | wouldliketo turnto anew topic. And 13 correct?
14  todothat, | would likeyou to turnto | guess page 14 AcCorrect.
15 --wedl, | guesswe are dready on page 5. Let'slook 15 QWhat about did Major League Baseball
16 atthefirst full paragraph on page 5, where you 16  provide apackage of premium baseball game programming
17  discussWGN. Do you seethat? 17  that subscribers could purchase back in the 1998 to
18 AYes | do. 18 1999 time frame?
19  QNow, WGN, you talk in this paragraph about 19 AAsaseparate alacarte option like the
20  WGN being a place that one could go watch the Chicago | 20  sports packages that DirecTV offered? | don't think
21  Cubsand the White Sox and the Chicago Bulls. Doyou | 21 --
22  seethat? 22 QSimilar to NFL Sunday Ticket, yes.
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1 Al don' recal in'98-'99 that they had a 1 Jordan. Do you see that?
2 basebal option. But they added one. So | don't know 2 AYes
3  whenit started. 3 MR.DOVE: | would liketo mark as PTV
4  QOkay. Isit possiblethat they had it in 4 exhibit 15-X apage from the official Chicago Bulls
5 1998-1999? Youjust don't recal? 5 Webgdteat --
6 AWdl, at thetime, none of those 6 (Whereupon, the aforementioned
7  professional sports out-of-market season ticket 7 document was marked for
8  packages were available to cable operatorsin '98 and 8 identification as PTV Exhibit
9  '99. They were only available through DirecTV, which, 9 Number 15-X.)
10 if I canfinish, it just occurred to meisareason 10 JUDGE von KANN: What number, Mr. Dove?
11  that the sports programming we could get access to as 11 MR.DOVE: Thisis, | bdieve, 15-X.
12  cable operators was so much moreimportant, becausewe | 12 JUDGE von KANN: Okay.
13  knew that DirecTV had a sports focus to its marketing. 13 BY MR.DOVE:
14 And we needed to do whatever we could to shore up our 14 QAsl said, | printed this off the NBA.com
15  sportsoffering. 15 Websdte. It listskind of the Chicago Bulls history,
16  QFocusing fromkind of the generalized 16  some of the highlights of their history, and their
17  gportsoffering, just let's focus on the Cubs for a 17  recordsfor the seasons 1966 through 2002. Do you see
18  minute, Chicago Cubs. Where could a diehard Cubs fan 18 that?
19  have goneto watch Cubs gamesin 1998-99 cther than 19 AYes | do.
20  Wrigley Fidd? Where could a Cubs fan have gone if 20  QNow, were you aware that Michagl Jordan
21  they wanted to watch Cubs on television for some 21  didn't play during the 1998-1999 NBA season?
22  reason? 22 ANo, | wasn't, but | think we already
Page 6119 Page 6121
1  AWGN, | believe. 1  acknowledged beforethat | don't qualify asa
2  QWGN isoneoption. They could see some 2 full-scade sports fan.
3  gameson WGN. 3 QSothat when you talk about the NBA Bulls
4 ARight. 4 featuring Michael Jordan --
5 QWhere dse might they be able to watch -- 5  AThat was obviously inaccurateif I'm
6  AWedl, | think there was a basebal package 6  gpesking specifically about '98-'99.
7 onESPN. 7  QTobefair, | mean, Michadl Jordan did
8 QOkay. ESPN. 8 playin1997-1998. So at least part of 1998 is
9  AOr ESPN2. | don't know which it was. The 9  covered by your statement.
10  Cubsplaying against other -- regiond sports. 10 AThat's exactly what | meant.
11 QAnddsol takeit onloca networks as 11  QOkay. But at least in 1998-1999, that
12 wadl, correct? 12 full season, and in 1999-2000, Michael Jordan had
13 AAnddsoonloca networks. Sorry. Yes. 13  retired, a least at that point, --
14 QHow about for the Chicago Bulls? Where 14 AYetagan.
15  would adiehard Bulls fan have gone to watch Chicago 15 Q- andwasnot playing. Correct?
16 Bullsgamesin 1998-1999? Would it be the same group 16 ASoyousay.
17  of -- 17  QWadl, just looking at this document, the
18  Alt would be the same mix except for that 18  bottom point under "Chicago Bulls History," 1998-1999,
19  therewere NBA gameson TNT. Sol don'tthinkwesaid | 19  "Therebuilding begins." That would seem to suggest
20  TNT when we were talking about baseball. 20  that Michael Jordan isno longer on the Bulls at that
21 QNow, on page 5, you mention that 1998-1999 21  time, correct?
22 onWGN you could seethe NBA Bullsfeaturing Michael | 22 AThat appears to make sense.
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1 QAnother hit of evidence for that would be 1 QI guess| just understand that there are
2 youwould look at the season standings. You see that 2 goingtobeloya fans. | mean, there areloyd fans
3 in1997-1998, 62 wins, 20 losses, -- 3 of the Cubsin thisroom who, no matter how bad the
4  AVYssitis 4 Cubsdo, they're going to keep watching.
5 Q- wherein 1998-1999, you see 13 wins, 37 5 But asagenera proposition for the
6 losses. That isfurther evidence that Michagl Jordan 6  generd sportsfan, would you agree with me that the
7 isnolonger on the team, correct? 7 Chicago Bulls during the 1990 to 1992 season, when
8  AThat's correct. 8  they won three consecutive NBA championships with
9  QNow, were you aware that the 1998-1999 9  Michad Jordan in his prime, that that would be more
10  season wassignificantly shortened by an owners 10  attractive than the 1998-1999 season, which was
11 lockout? 11  shortened by a strike, where the Bullswere | think
12 Al wasjust remembering that as | looked at 12 theworst team in the league and where Michael Jordan
13  thetota number of gameshere. Sowas| aware of it? 13  wasnolonger playing, that the 1990 to '92
14  Atthetimeprobably yes. | hadn't remembered it 14  programming would have been more attractive than the
15  until just now. 15 '98-'99 programming?
16 QDo you think the fact that there was an 16 AYes, | will agree with you.
17  owners lockout and the fact that Michael Jordan was 17 MR.DOVE: | would liketo havethis
18 nolonger onthe Bullsduring 1998 and 1999 would have | 18  exhibit received for impeachment purposes.
19  affected the relative value and attractiveness of 19 JUDGE von KANN: Could you remind me of
20  Chicago Bulls programming on WGN during thoseyears? | 20 the number?
21  AVYes | do. 21 MR.DOVE: Yes, 15-X.
22  QNow, let'ssee. Do you believe that the 22  JUDGE von KANN: So received.
Page 6123 Page 6125
1 --wdl, let merepresent to you -- thisisaso 1  (Whereupon, the aforementioned
2  evident on this document -- that during 1990 through 2 document, having previously
3 1992, the Chicago Bulls won three consecutive NBA 3 been marked for identification
4 championships with Michael Jordan in his prime. Given 4  asPTV Exhibit Number 15-X, was
5  that representation, do you believe that the telecasts 5  received in evidence))
6  of the Chicago Bullson WGN during 1998 and 1999 were| 6  BY MR. DOVE:
7 more attractive to cable operators than were the 7 QNow, on page 5, you aso mention telecasts
8  telecasts of the Chicago Bulls on WGN during 1990 to 8  of the Cubs and the White Sox on WGN during 1998 and
9  '92, when the Bulls won three consecutive NBA 9  1999. Do you seethat?
10  championships with Michagl Jordan in his prime? 10 AYes, | do.
11 A Youreasking meto say do | think that 11 QDo you believe that the tel ecasts of the
12  thegamesareless valuable to cable operators when 12 Cubsand the White Sox on WGN during 1998 and 1999
13  theBullsarelosing than when they're winning? 13  were more attractive to cable operators than were the
14 Q Whenthey'relosing and when Michadl 14  telecasts of the Atlanta Braves on WTBS during 1990 to
15 Jordanisno longer apart of the team. 15 1992, when the Atlanta Braves went from last place to
16 A | mean, | think Michagl Jordan isamgjor 16 first place, making it to the World Seriesin '91 and
17  sportsfigurewith alot of following, but | believe 17  '92?
18  people who are interested in watching professional 18 AWsll, | think it's hard to -- for meto
19  basketbal and who are interested in the Bulls want to 19 tdl youtherdative value of fans of one team versus
20  see how they're doing and fedl the pain as they lose, 20  another team. The story you just described about the
21 justlikethey fed theglory asthey win. | think 21  AtlantaBraves soundslike good drama. Go from bottom
22  loyad fansfed tha way. 22  tothetop. Butingenera, can| say that Braves

68 (Pages 6122 to 6125)



Page 6126

Page 6128

1 fansaremoreloyd than Chicago Cubs or White Sox 1  QContinuing on page 5, you state that in
2 fans? | can't makethat distinction. 2 1998, when WTBS converted to a cable network, WGN
3 Q Soyouredly don't have an opinion one 3  becamethe most popular and widdly circulated distant
4 way or the other whether programming on WGN in 4  signd. Doyou seethat?
5 1998-1999, that the Cubs and the White Sox was more 5 AYes
6  vauablethan programmingon WTBSin 1990t0'92? You| 6  QSo prior to 1998, WTBS was the most
7 don't have an opinion on that one way or the other? 7  popular and widely circulated distant signal. |sthat
8 A | think, you know, my opinion and the 8  correct?
9 reason| agreetoitisthat | remember discussing the 9 Al bdievethat'strue.
10  reasonto carry WGN in markets or to not removeit or 10 QAnNd cable operatorsif they had to choose
11  toaddit was because of the Chicago sports 11  tended to choose WTBS over WGN. Isthat correct?
12 programming and the fans and potential subscribers and 12  AYes, hut let me say this. One of the
13  current subscribers who wanted to see the Chicago 13 reasonsisthat WTBSwastherefirst. And cable
14  sports programming. 14  operatorsredly hateto drop programming unless
15 So it was my point of view that when 15 they'reforced to becauseit is disruptive to
16 you'retaking about why -- you know, when you think 16  subscribers, who then cal and get mad. So | don't
17  about thefundsyou pay for adistant signd, if GN is 17  know that there was an active process going on.
18 that distant signal, sportsisthe reason to carry 18 | would doubt that there was an active
19 that channd. 19  process going on on an annua basis saying, "Should we
20 Q Solet mefollow up onthat, then. In 20 take WTBSor WGN?" It was, rather, that WTBS was on
21  your view, sports was the reason to carry WGN. s 21 there. And, therefore, we were just going to keep
22  that correct? 22 caryingit.
Page 6127 Page 6129
1 AThatiscorrect. 1  QBut youwould agree that WTBS was a highly
2 Qlt'snot because WGN offered Xena, the 2  vaued signd, correct?
3 Warior Princess? That's not why cable operators 3 AVes
4  chosetoimport WGN. Isthat correct? 4 QAnd so with the withdrawal of WTBS, the
5 AThat'scorrect. 5 distant signa market lost ahighly valuable signal,
6  QAndit's not because WGN hasthe Geraldo 6 correct?
7 Show onit? That's not why cable operators chose to 7  AThey certainly lost awide -- yes, | guess
8 cary WGN? 8 0. Itlost awidely distributed channel.
9  Al'm making generalizations based on my 9 QA few more sports-related questions, and
10 experience. Could there be acable operator whoisa | 10  thenwell be done.
11  big Xenafan or aGerado fan? There could be. 11  AYouknow, if | could just make one other
12  QBut asagenerd rule, the reason that 12 comment?
13  cableoperators chose WGN inyour view wasforthe | 13 QSure.
14  gportsprogramming, -- 14  AMy recollection isthat WTBS was not
15 AThat's correct. 15 carried exclusively for its sports. Did it have
16  Q-- not for the movies and syndicated 16  sportscontent? Of course. But part of it being part
17  shows, correct? 17  of the Turner Networks, they were kind of effective
18 AThat'scorrect. Andthereasonisthat 18  promoters of other programming and that TBS was seen
19 therearealot of movies and syndicated showsin 19 asmoreof agenera purpose channe than | recall
20  other places. Soit's harder to differentiate the 20  thinking of WGN.
21  vaue of those programs on one channel, such asa 21  QBuUt, again, it was ahighly valuable
22 digtant signal. 22 channd that cable operators carried, correct?
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1 AUh-huh. Yes. 1  newspaper article fromthe St. Louis Post Dispatch
2  QAnNd, infact, after it was converted into 2  dated October 23, 1998 entitled "World Series Sweep is
3 acable network, cable operators continued to carry 3 aRatingsFlop for Fox."
4 it, correct, as a cable network? 4 JUDGE von KANN: 16-X?
5 AThat'sbecauseit had been on along time 5 MR.DOVE: 16-X.
6  becausethere's tremendous cross-promotional clout in 6 (Whereupon, the af orementioned
7  the Turner organization. And so, yes, cable operators 7 document was marked for
8  hadto keep carryingit. 8 identification as PTV Exhibit
9  QInfact, they paid to keep carrying it, 9 Number 16-X.)
10  correct? 10 BY MR.DOVE:
11 AcCaorrect, but thereisalot that goesinto 11  QJust take amoment to review the document.
12  thedecisonsand the power struggle and anegotiation | 12 A(Perusing document.)
13  about why you agreeto carry achannel. 13  QHaveyou had achanceto review the
14 QNow, in your testimony, you talk about 14  document?
15  basebal being an important reason why cable operators| 15  AYes.
16 imported distant signals. Isthat correct? 16 QI would liketo direct your attention to
17 Al don't remember differentiating baseball 17  thesecond paragraph, which states that, "But the
18  gpecificaly but talking about the Cubsand the Soxon | 18  season-long surge on ratings as well as attendance and
19 OGN 19 interestinthe sport that was fueled, in large part,
20  QWould you agree that baseball, the 20 by thehomeand record exploits of Mark McGuire and
21  carriage of basebdl games, whether it's the Chicago 21  Sammy Sosadied rapidly. Thisyear's World Series, in
22 Cubs, the White Sox, or whoever the Chicago Cubsor | 22 which the New York Yankees swept San Diego, was the
Page 6131 Page 6133
1  White Sox happen to be playing on agiven day, that's 1  lowest rated since primetime play began in 1971." Do
2 animportant reason why cable operators imported 2  youseethat?
3 distant signas? 3 AYes | do.
4 AYes 4 QDo you have any reason to dispute those
5 QDo you have asense of whether the 5  numbers?
6  popularity of baseball on television increased during 6 ANo.
7 the1990s? 7 QTurntothethird paragraph. It states
8 Al'msureit decreased. 8 that, "The series broadcast by Fox finished with an
9 QYouresureit decreased? 9  average Nielsen mediaresearch figure of 14.1, meaning
10  AThat would be my guess. 10  14.1 percent of the nation'shomeswith TVstunedin
11 QLetme-- 11 onaveragetothetelecast. That was 14 percent below
12 AAndI'll bet you have statistics to show. 12 thepreviouslow, 16.4, for the 1989 Oakland-San
13 QI do have dtatistics to show that. Are 13  Francisco affair that was halted for 12 days because
14  you awarethat the 1998 World Series, for example, had | 14  of an earthquake, leading to adeclinein interest
15 thelowest television rating since prime time play 15  because of thelack of continuity.”
16 beganin1971? 16 Do you have any reason to dispute the
17  ANo, | wasnot aware. 17  assertions madein this paragraph?
18 QAreyou awarethat it was estimated that 18 ANpo, | do not.
19  Foxlost aout $15 million during that World Series? 19 QI would like to direct your attention to
20  ANo, | was not aware. 20  thenext paragraph, which statesthat "Estimates are
21 QI would like to hand you a document marked 21  that Fox lost about $15 million because of the sweep.
22 asPublic Television exhibit 16-X, whichisa 22 1t must offer free commercials to advertisers, who are
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1 promised abigger audience. Fox's break-even point 1 THEWITNESS: (Perusing document.)
2 wasfivegames." Do you seethat? 2 BY MR.DOVE:
3 AYes | do. 3 QHave you had a chanceto review this
4 QDo you have any reason to dispute the 4 document, Ms. Allen?
5 assertionsin that paragraph? 5 AYes.
6 ANo, | donot. 6 QWould you please read what the television
7 QThe next paragraph states that "The series 7 ratingwasfor the World Seriesin 1990?
8 rating dideispronounced. Onthelist of poorest 8 MR. COOPER: | don't know how much longer
9 rated series, eight have been in the past ten years. 9 thisisgoingon, but | object. Thisiscumulative.
10 Last season'sFlorida-Cleveland pairing wasthelowest | 10  Wejust had areading, adramatic reading, of ratings
11  rated non-interrupted series and would have been the 11 forthe World Series.
12 worgt overdl if not for astrong game seven." Doyou | 12  JUDGE von KANN: Wdll, it does seem ahit.
13  seethat? 13  Isthere something new or different about this aspect
14 AYes | do. 14 of it?
15 QDo you have any reasons to doubt the 15 MR.DOVE: If thewitnessiswillingto
16 assertionsinthat paragraph? 16  concedethat theratings for the World Series have
17  ANpo, | do not. 17  declined between the 1990 to 1992 period and the 1998
18 QSo based on these assertions, would you 18 and 1998 period, | would be happy to end this line of
19 agreethat the television ratings for the World -- 19 questioning.
20  drikethat question. 20 THEWITNESS: Wdll, | would be willing to
21 MR.DOVE: | would liketo havethis 21  concedeit with an important caveat about what was
22 document received in evidence for impeachment 22 goingonintermsof programming choices. We already
Page 6135 Page 6137
1  purposes. 1 --andl think you asked in your questioning how many
2 MR.COOPER: It hasbeen awhile, but 2 channelsthere were available.
3 werelettingin -- 1 think | have no objection as| 3 Therewasagresat increasein cable, video
4 recdl our impeachment interpretations. 4 offerings. Therewas satellitetelevision offered in
5 JUDGE von KANN: It'svery broad. 5 the-- during the late 1990s and incredible
6 MR. COOPER: Yes. 6 fragmentation in the viewing audience for al
7  JUDGE von KANN: Okay. So received. 7  categories of programming.
8  (Whereupon, the aforementioned 8 Soadl overdl ratings declined. And |
9  document, having previoudy 9  would say sports declined along with it but probably
10  been marked for identification 10 lesssothan most other or al other categories. So
11 asPTV Exhibit Number 16-X, was 11  gsportstill had an ability to gather alarge
12 receivedin evidence) 12 audience; whereas, al movies, syndicated, news,
13 BY MR.DOVE: 13 everythingisfeding, al categories are feeling the
14 QI would now like to show you a document 14  fragmentation of the proliferation of viewing choices.
15 that has been marked as Public Television Exhibit 15 Butl don't dispute your factsthat arein
16 17-X,whichisatdevision anaysisand ratings 16  front of me.
17  breakdown for the World Series published by Baseball | 17 BY MR. DOVE:
18 Almanac. 18 QY ou don't dispute the fact that ratings
19  (Whereupon, the aforementioned 19 for the World Series and for baseball generally
20  document was marked for 20  declined during the 1990s. Isthat afair statement?
21 identification as PTV Exhibit 21 AThat isafair statement, but | just think
22 Number 17-X. 22  ratingsin genera for typicd, you know, programming
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1 that had been around for along time has been 1 In 1968, there weren't alot of other
2 declining. Ratingsfor thethree or four primary 2 choices. So more people watched the major events.
3 broadcast networks has been declining relative to 3  Thereare gill mgjor events that many people watch,
4 cable programming. | mean, thereisahuge changein 4 but there are so many other choices that people
5  viewership dueto the fragmentation of offerings 5 choose.
6 that'sbeen going on in the 1990s and continuing. 6  There's some -- there's fragmentation, and
7 MR. DOVE: | would just ask this, that PTV 7  people choose other things. That'swhat | was saying.
8  exhibit 17 bereceived for impeachment purposes. And| 8  JUDGE YOUNG: Now, afew minutes ago, you
9  withthat, | would have no further questions. 9 answered aquestion of Mr. Dove. | think | wroteit
10 MR.COOPER: No objection. 10  down, whereyou said the popularity of baseball has
11  JUDGE von KANN: All right. So received. 11  decreased during the'90s. Did you mean the
12 (Whereupon, the aforementioned 12 popularity of baseball asasport or did you mean
13  document, having previously 13  ratings?
14  been marked for identification 14 THEWITNESS: | recall reading some issues
15 asPTV Exhibit Number 17-X, was 15 that - let'ssee. | mean, that | think there might
16  receivedin evidence) 16  have been issues about whether enough people were
17 JUDGE YOUNG: Whenyou said "the 17 goingto stadiums. | didn't have --
18 fragmentation of viewing," are you saying | asa 18 JUDGE YOUNG: More generaly than just
19  viewer can watch baseball on avariety of other ways 19 ratings?
20  orl havealot of other options on baseball options? 20  THEWITNESS: | think that'swhat | was
21 THEWITNESS: | meant thelatter. 21  referringto, yes.
22  JUDGE YOUNG: That | had other viewing 22  JUDGE YOUNG: Wél, you can tell me what
Page 6139 Page 6141
1  options? | could watch movies? | could watch other 1 youwerereferring to.
2  gports? 2 THEWITNESS: Yeah, that'swhat | was
3  THEWITNESS: | just mean over thetimein 3  dfraidof.
4 the development of cabletelevision and satellite 4 JUDGE von KANN: Okay. Thank you, Mr.
5 television, there are lots more channels than there 5 Dove. | guessMr. Mause.
6 were. Sother€slot of placesto get moviesor 6 MR.COOPER: Canwe get an estimate on --
7 syndicated or sports or children's programming or 7 JUDGE von KANN: Not much, | suspect.
8  educational programming. 8 MR.MAUSE: Fivetoten minutes.
9  Thereused to bejust single sources of 9 JUDGE von KANN: Okay. Why don't we take
10 thesethings. And now ther€'slots of choices. 10 this. Thenwell take a break.
11 JUDGE YOUNG: If I'mlooking at exhibit 11 MR. MAUSE: Good afternoon. My nameis
12 17-X, yourenot saying | can seethe World Series-- 12  Phil Mause. | represent the Music Claimants.
13 THEWITNESS: No. 13 CROSS-EXAMINATION
14 JUDGE YOUNG: -- on other ways? | can see 14 BY MR.MAUSE:
15  other things? 15 QI want to pick up on exhibit 17-X. |
16 THEWITNESS: No, but | think what | was 16  recognizeyou're not asports fan, but you discussed
17  tryingtosay isthat if you used other mgjor events, 17 thedeclineinratings of the World Series. Do you
18 onetimeevents, likethe World Series. | don't have 18  know whether the World Series has a half-time show
19 thedatistics. Thisismy general understanding. If 19 featuring music?
20  youdid the Academy Awards, then from 1968 to today, | 20 Altisatrick question. Thereisno
21  wewill observe adeclinein overall ratings because 21  half-timein baseball.
22  of thepraliferation of offerings. 22 QI'll withdraw the question.
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1 AThere'saseven-inning stretch. 1 QWwadl, let's say you were asked, could you
2 QJust acouple of questions about 2 tell uswhat signalswould be carried in '98-'99 if
3 retransmission. You testified concerning 3  therewere no compulsory licensing, no minimum
4  retransmission consent. And, as| understand, that 4 paymentsthat had to be madeinto this royalty pool,
5 appliesto distant signals? 5  but we had akind of free-for-all in which all of the
6 AYes 6 different rights holders could seek to get payments
7  QWhat that meansis that the broadcaster 7 from the cable operators or from somebody else for
8 whosesignd acable operator wantsto carry hasto 8  their programming in order to understand what that
9  givehisconsent before the cable operator can carry 9  market would look likein '98-'99 --
10 thesignd? 10 Al wouldlook a what it looked like the
11  AThat'scorrect. 11 year before or the two years before. Y eah, that makes
12  QThebroadcaster can, theoretically at 12 sense
13  least, demand as consideration for that consent the 13  QBecause then you would see whether the
14 payment of somekind of money or other consideration? | 14  cable operators had right up to the date at which this
15 AThat'scorrect. 15 started had been carrying these signals or had been
16  QThat payment is apart from any payment 16  doing something else?
17  intothisroyalty fund that the cable operator would 17  ARight.
18  make? 18 QAnNd that would have abig effect on the
19 ATha'scorrect. It'sdesignedtobea 19 vaue of the signasto themin '98-'99?
20  contractud agreement between the broadcaster and the 20 Al think that's correct.
21  cable company. 21  QAnother thing you mentioned was
22  QSo, at least theoretically -- because one 22  advertising revenue and distant signals. You
Page 6143 Page 6145
1  question we have had is why would a cable operator not 1 indicated -- and, again, please correct meif | am
2 cary any distant signals, | guesstheoreticaly one 2 wrong -- that for some kinds of programming or
3  possihility isthat hetried to carry them, but the 3  dgnas, cable operators see acertain value in the
4 broadcasters whose signal there was asked an amount of 4 fact that they can place advertising on the signal?
5  money for the consent that the cable operator was not 5 AThat'scorrect.
6  willingto pay. 6  QAnNd sothey can sell the advertising and
7 Al don't know of any examples of that, but 7 get revenue from advertisers?
8 theoreticaly that is possible. 8  AcCorrect.
9  QNow, you mentioned that you don't like to 9  QBut that's not true in this market?
10  takeoff programming. | think at another point, you 10 AThat'scorrect.
11 saidyou hated to drop programming. So, as| 11  QAndisthat because all of this
12  understand it, once you're carrying asignal, thereis 12 programming in this market has embedded advertising
13  considerable reluctance to drop the signa? 13 that the cable operator has to carry as acondition of
14  AThat's correct. 14  carryingthesignal?
15 QAndsoif you, again for some reason, want 15 AYes andit'sjust -- yes. It'snot
16 tolook at what would happen in this market if there 16  technically set up for usto have local availabilities
17  wereno compulsory licensing and no minimum fees, what | 17  inthe way that many satellite-carried national cable
18  would happenin any time period, like '98-'99, it 18 networksare set up that way.
19  would be important to know what happened in the 19 QSoif you wanted to compare the value of
20  immediately preceding time period, wouldn't it? 20 thisentire pool of programming to cable operators
21 Al think so. I'mnot surel totaly follow 21  withthe value of some other pool of programming, that
22 you. Canyou restate the question? 22  inability of the cable operator to get advertising
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1 revenue might berelevant? 1 extraneousthingsthat go into the mix of such
2 Aln terms of the overall value of distant 2 negotiations?
3 signdsversus cable channels? 3 Alt depends on who you are negotiating
4 QRight. 4 with. There are some independent channels who you
5 AOkay. Yes, I'll agree. 5 would just have a solo negotiation on that particular
6 JUDGE GULIN: Do youhaveasenseasto 6 channd.
7  what percentage cable operators derive, what 7  But at the sametime, there has been
8  percentage of their incomeis derived from these 8  consolidation over the '90s in the cable operating
9 avals? 9 ddeof thebusiness. There has been consolidation on
10 THEWITNESS: You know, | don't know that 10 theprogramming side of the business.
11 number exactly, but | think it'sin the range of five 11 Somany of the mgor networks are owned by
12  percent, andit's been growing. It's been growing 12 thesamecompany. Sothere are-- many of the cable
13 partialy dueto some of that geographic consolidation 13  networks, not broadcast networks, cable networks. So
14  that | described before where companies were swapping | 14 thereisthe Viacom channels and the Disney ESPN
15 systemsso that they then had a more consolidated 15 channesand the Turner AOL channels.
16  offering, which made them able to aggregate viewership | 16  Sothere's families where they can
17  much more closely resembling the way aloca 17  absolutely use leverage of astrong channel that you
18  broadcaster aggregates viewership. 18  want to keep carrying in order to entice you/force you
19 Sothat over time, it has been agrowing 19 to start carrying some other channel they want you to
20  number, but | don't know exactly what number it is 20  carry and thelike.
21  now. 21 QSo they might say you can carry this
22  JUDGE GULIN: It'sin that five percent 22  channd at this priceif you aso agreeto carry this
Page 6147 Page 6149
1 range, then. If | wanted to get an accurate view of 1  other channel for X number of years?
2  what acable operator paid for it to carry acable 2 AThat's correct.
3 network, | should deduct about five percent from that 3 JUDGE YOUNG: Didyou say earlier in
4 tofind out what heredly paid? 4 responseto aquestion from Mr. Stewart that in
5 THEWITNESS. Wel, there are different 5  retransmission negotiations, there may be a Situation
6  bucketsinterms of the way cable operators actudly 6 wheretoget aloca signd, you as acable operator
7  keeptheir financials. And soit's never doneasan 7 haveto carry adistant signal, particular distant
8  offset. Sowhat you are describing istheoretical. 8 signd, that maybe a broadcast network would want you
9  Sotheoreticaly you carry achannel that 9 todo or something?
10 you can sdl advertising on, and you are able -- and 10 THEWITNESS: | don't recal that
11  should you offset that cost? | mean, theoreticaly 11  Stuation that to get alocd, you would have to carry
12 youcould, but it's not done in terms of the way the 12 adistant. | don't recal that. What did happenin
13  economicsare measured or reported at al inthecable | 13 themid 1990s or early 1990s when retransmission
14  industry. 14  consent first happened, | guess '93-'94, the major
15 BY MR. MAUSE: 15 network groups negotiated on behalf of their owned and
16 QI guess one other point is you mentioned 16  operated stations and created cable channels that they
17  that these negotiationsto take different signas or 17 asked usto carry.
18 cable networks are quite complicated. 18 Soif youwanted to carry KNBCinLos
19 AYes. 19 Angdes, you needed to agree to carry Americas
20 Qlsit the case that thereis often 20  Tdking, which was anew --
21  something other than smply a price paid to take one 21 JUDGE YOUNG: On the cable network?
22  network but agreementsto take other signalsand other | 22 THEWITNESS: It was a cable network.
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1 JUDGE YOUNG: Okay. 1 JUDGE YOUNG: Okay. Thanks.
2 THEWITNESS: Sol have no recollection 2  JUDGE von KANN: Thank you. Mr.
3  ever of alocal asking for a distant, but groups of 3  Satefidd, anything?
4 loca stations did ask usto carry cable channels. 4 (Noresponse)
5 MR MAUSE: Thatisadl | have. 5 JUDGE von KANN: Why don't wetake 15
6 JUDGE YOUNG: Actudly, | have one more 6  minutes? Then you can come back and have redirect.
7 since now | have thefloor for asecond. | thought in 7 (Whereupon, the foregoing matter went off
8  responseto aquestion of Mr. Dove, you were asked, 8 therecord a 5:03 p.m. and went back on
9 "If | want to see the Cubs, what are the other options 9 therecord a 5:20 p.m.)
10 toseethe Cubs?' 10 JUDGE von KANN: Mr. Cooper?
11 THEWITNESS: Yes. 11 MR.COOPER: Thank you, Your Honor.
12 JUDGE YOUNG: And I thought you said 12 REDIRECT EXAMINATION
13  something that | guessif I'maviewer, | could seeit 13 BY MR. COOPER:
14 asadigtant signa onacable. | thought you said 14  QMs. Allen, if you could, do you have your
15 you might also be ableto seeit asalocd signal. 15 Joint Sportscasein front of you?
16 THEWITNESS: Well, | am not familiar with 16  AUh-huh.
17  thedetails of the Cubs broadcast package, but they 17  QIf you could turn to the Bortz report,
18 tendto take their games -- most teamstend to 18 whichisbehind? Thereyougo. Andif you look at
19 negotiate rights for their gamesin different 19 page6?
20  packages. So some of their games probably appear on| 20  ASix, the actua report? Okay.
21 alocal television station in Chicago. Some of their 21  QYes |just want to direct your attention
22  games started with GN. 22  tothetabletherethat hasthe Bortz results for 1990
Page 6151 Page 6153
1 JUDGE YOUNG: If | amgettingit ona 1 through'92 and '98 through '99. Do you seethat?
2  distant signal, which means probably I'm not in 2 AYes
3 Chicago, I'm somewhere else picking up WGN asa 3 QDo you seg, just focusing first on the
4  distant signal, correct? 4 live professiona college and team sports line, which
5 THEWITNESS. Okay. 5 isthefirstlinein that chart, --
6 JUDGE YOUNG: So under those 6 AYes
7 circumstances, | would think it's unlikely that | 7  Q--that theresultsin 1990 through '92
8 would seeit asaloca signa wherel am. 8  are36.3 percent to 38.8 percent and in '98 to '99,
9 THEWITNESS:. Right. | thought Mr. Dove 9  they're 37 percent to 38.8 percent, roughly sort of
10 wasasking all the variety of places Cubsgamesmight | 10  thesamelevels? Do you see those numbers?
11  appear. Butto your point, when you were specifying | 11 AYes, | do.
12  thedistant signal aspect, which means you don't live 12 QDo you have any view asto why those
13 inChicago, then you're correct. It would be GN or 13 numbers might be the same, notwithstanding changesin
14  some of the other cable or broadcast networks that 14  the marketplace over the years?
15 carried -- 15  AWEdI, | think my view goes back to what we
16 JUDGE YOUNG: I could conceivably seeit 16  weretalking about before about the fragmentation of
17  onanationd network that may have agame of the 17 audience. | think in all of the categories that are
18  week? 18  being discussed here as being carried on distant
19 THEWITNESS. Right. 19 signds, there were more optionsfor al of these
20 JUDGE YOUNG: And | might be ableto see 20  categoriesto be found in various cable channels,
21 iton-- | think ESPN has a game of the week? 21  satdlite channels, and other viewing places.
22 THEWITNESS: Right. 22 <ol guess my feding isthat sports
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1 continued to have aredly strong relative value while 1 Canyoudiscusswhy in your view the
2 everything was shifting. | don't know if | am 2 gportsresult is consistent with that PBS result, why
3  explaining that exactly right. 3  there'sthe disparity there?
4 QAnNd then -- 4 AWHdlI, you know, | like PBS, but | think
5 AAnNd thenif | can just add, let me make -- 5 PBSneeds-- acable operator's needs for PBS are met
6 therearedtill -- | know we tend to overuse the word 6 bythelocal PBS. Sol think intermsof needsfor an
7  "unique." Sol apologize for not having a better 7 incremental or adistant signa PBS, | think the PBS
8 word. 8  needs, if you will, arejust met by thelocal signal
9  But thereis something about live sports 9 dready. | think that isone.
10 that cannot be replicated. A particular game at a 10 | think the other thing is some of the
11  particular timeon aparticular channel is not 11  categoriesof programming that PBSis known for have
12  available anywhere else. 12 now been duplicated as part of thisoverall
13 Andthat isalittle bit different than if 13  proliferation of channels. And certainly there are
14  youfed like watching asitcom or you fedl like 14  other sources now for documentaries, for news or talk
15 watchingamovie. | think those -- nothing against 15 shows, for high-quality drama, for history, for
16 stcomsor movies, but those are more substitutable 16  documentaries, for children's programming.
17  categoriesthan you wanting to watch a particular game | 17 QArethere differences in the use for those
18 whichisonly availablein one place at onetime. 18  typesof programming?
19 JUDGE von KANN: But not different, | 19 AYes. And | find this an unfortunate but
20  would have thought, than the Academy Awardsor the | 20  real fact. And thisgoesback tothefact that asa
21  State of the Union address? 21  programmer and | wasn't a sports fan, you have to make
22 THEWITNESS: Wel, and | think that those 22  decisionsthat are going to attract the widest number
Page 6155 Page 6157
1 are probably morethe former than the latter, till 1  of subscribers and potential subscribers.
2 large audience gatherers, but overdl statisticaly -- 2  Peoplewho arevery big fansof PBSarea
3 that'swhat | wastrying to make the point on the 3 category of cable resistersin my experience, that
4 World Series-- overdl statigtically still lower than 4 thereisacategory of viewer who likes noncommercial
5 they werein the 1960s because of the proliferation of 5 tdevision and wantsto limit their viewing to what
6 choices. 6 they perceive as high-qudity viewing.
7 So there are still some events that gather 7  And, therefore, they are not agood
8  large audiences, without question. 8 target, again, much to my marketing hat chagrin, for
9 BY MR. COOPER: 9  purchasing alarger package of many more choices of
10 Q Andif youlook down to the next to last 10 cablechannelsin acable television subscription.
11 lineinthetablethere, table 1-2, and across, that's 11 QANd so what effect, if any, would you
12 thelinefor PBSand al other programming on 12 expect that to have on the responsesthat cable
13  noncommercia signas. And you look acrossthe 13  operatorswould give asthey're dlocating relative
14 '98-'99. You will seethat the resultsfor '98-'99 14  vauetodistant signd programming types?
15 are2.9 percent from the cable operators who are 15 AWsdl, you'd put value on the programming
16  surveyed. 16 that youthink ishelping to attract and retain
17 | will represent to you that there has 17  subscribers.
18  been sometestimony in this proceeding that for 18 QMr. Dove asked you some questions about
19 sysemsthat carried aPBS, that number wasabout 12 | 19  World Seriesratings. And, in particular, he focused
20  percent of the value alocation but that asa 20 inthisarticle, which | like and | want to spend some
21  conseguence of aquarter of the systems carrying a 21  moretimeon, on the World Series broadcast by Fox.
22  PBS, theresult becomes a3 percent. 22  ThatwasPTV exhibit 16-X. Do you have that?
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1 AYes | do. 1  anticipation that he would hit another later in the
2 QInthose situations where a cable operator 2 gamewould keep you riveted."
3 would only be broadcasting or carrying the World 3 Do you recdl that home run race?
4 Serieshy virtue of adistant Fox; in other words, 4 Al do.
5 they don't have aloca Fox, so they'reimporting a 5 QWould that kind of thing have been of
6 distant Fox, would it be important to them to be able 6  importanceto you in your programming life, making
7  tocarry the World Series? 7 programming decisions?
8 AAbsolutely. That would be a marketable, 8 AWsll, it would certainly be areason to
9  important piece of programming. 9  promote that you have WGN, to not consider taking off
10 QWould that betrue, notwithstanding 10  WGN under any circumstances, and to possibly consider
11 whether there had been someratings declinefrom1968? | 11  adding WGN, athough the nature of the way we pay
12 ATha would absolutely betrue. To the 12 six-month copyright payments means you don't make
13  point of the State of the Union and the Academy 13  thesedecisionson an ad hoc Thursday afternoon.
14  Awards, there are certain television events that you 14  Sol don't know that anybody said, "Wow.
15 want to have available to your consumers, important. 15 It'sexciting. Let'sputthison,” but | could
16  QWhen Mr. Dove was reading to you from 16  certainly understand wy they would, because of the
17  exhibit 16-X, he stopped right at the best part. And 17  importance of that.
18 that wasthe paragraph that says, "The McGwire and 18 MR.COOPER: Thank you. | have nothing
19  Sosadriven frenzy led to ratings increasesin the 19  further.
20  regular season. And the gameinwhich McGwirebroke | 20  JUDGE von KANN: Anything elsefrom
21 Roger Maris single season homer record was the best 21  anyone?
22 rated regular season contest on nationa TV in 16 22  (Noresponse)
Page 6159 Page 6161
1 years" Do you seethat paragraph? 1 JUDGE von KANN: Okay. Ms. Allen, thank
2 Aldo. 2 you. You are excused.
3 QDo you know whether those games were 3 (Whereupon, the witness was excused.)
4 carried on WGN? 4  JUDGE von KANN: And unless anyone has
5 AThey were, it's my understanding. 5 anything else, we're adjourned until 9:30 Monday
6 QAndI takeit he asked you whether you had 6 morning. Have a good weekend.
7 any information to contradict these paragraphs. Do 7 (Whereupon, at 5:30 p.m., the foregoing
8  you have any information to contradict that? 8  matter was recessed, to reconvene at 9:30
9  ANOo, | don't. | just think, frankly, that 9 am. on Monday, June 2, 2003.)
10 paragraph that you just quoted reinforces my testimony | 10
11  that sportsisowed the -- it is the category here 11
12  that deservesthe most -- that is perceived asthe 12
13 highestinterms of valuein this hypothetica 13
14  marketplace that we're struggling with here. 14
15 QThethird to the bottom paragraph and the 15
16  second to the bottom, | wanted to read those, too. 16
17  They have quote marks around them, "Fanswereagog | 17
18  about McGwire and Sosa because of the sense of 18
19  anticipation that each game promised. If you weren't 19
20 aSt. Louisor Chicago fan, you cared only about when | 20
21  each man would hit his next homerun. Soevenif one | 21
22 man hitahomeruninthefirs inning, the 22
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